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A | NTRODUCTI ON (7 CFR 273.15(c))

The Food Stanp Act of 1977, as amended, requires that each State
provide a fair hearing to any househol d aggri eved by any action of the
| ocal social services agency which affects the participation of the
household in the Food Stanp Program

Any individual has the right to appeal and receive a fair hearing
before the State (a) because a claimfor benefits is denied, or is not
acted upon with reasonabl e pronptness; or, (b) because the individual
is aggrieved by any other agency action affecting entitlement to or
recei pt of benefits, or by agency policy as it affects the individual's
situation.

Any househol d aggrieved by any action of the | ocal agency or |oca

i ssuance agency in its admnistration of the Programwhich affects the
participation of the household nmust be provided with a fair hearing
before the State. Wthin 60 days of receipt of a request for a fair
hearing, the State must assure that the hearing is conducted, a
decision is reached, and the household and | ocal agency are notified of
t he deci si on.

1. Rol e of the Conmi ssioner of Social Services

863.2-516 t hrough 863.2-519 of the Code of Virginia give the
Commi ssi oner of Social Services ultimte authority and
responsibility for the appeal process. The State Board of Soci al
Services, as authorized by 863.2-801 of the Code of Virginia,

est abl i shes policies and procedures to inplenment the appea
process in accordance with the regul ati ons of USDA

The Commi ssioner nmay del egate authority to nake decisions in any
appeal case. The Conmi ssioner nust appoint a panel to review
heari ng deci sions upon the request of either the household or the
| ocal agency. The panel nust report periodically to the
Commi ssi oner regarding the need for changes in the conduct of
future hearings, or to policy and procedures related to the issue
of the appeal

2. Definitions

The following definitions will be applicable to the terns used in
this chapter.

a. State Hearing Authority - A conprehensive termused to
designate the State deci sion-maker in appeal cases; as such,
it includes the Comnm ssioner and qualified hearing officers
of the Virginia Departnent of Social Services. Hearing
of ficers have the authority to make bi nding decisions in
appeal cases in the nane of the State Hearing Authority.
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b. Hearing Oficer - An inpartial representative of the State

to whom appeal s are assi gned and by whomthey are heard.
The hearing officer nmust not have been involved in any way
wi th the agency action on appeal. The hearing officer is
given the authority to conduct and control hearings and to
deci de appeal cases.

C. G aimant - The food stanp household that files an appea
regardi ng some aspect of their entitlenent to participate in
t he Program

B. Rl GHT OF APPEAL

Every applicant for and recipient of food stanps nust be informed in
witing at the tine of application and at the tinme of any action,
proposed or taken, affecting participation, of the right to a fair
hearing, of the nethod by which a hearing may be obtained, and of the
right to be represented by others or to represent hinmself. As outlined
in Part |.l, appeals information nust be given to each applicant at the
time of initial application, reapplication and recertification, and at
t he househol d’ s request.

In addition to the use of witten material, the | ocal agency worker has
the responsibility of inform ng the household orally of the right to
appeal if it is dissatisfied with any action taken by the | ocal agency
or the failure to act inrelationto its eligibility or Ievel of
participation. The household nust also be offered an opportunity at
the time the Notice of Action to deny or reduce benefits or the Advance
Noti ce of Proposed Action is issued to request an agency conference, at
which time he nust receive an explanation of the proposed action and
nmust have an opportunity to present any information on which his

di sagreenent with such action is based. The Notice of Action and the
Advance Notice of Proposed Action forms nay be used interchangeably,
except as required for issuing a joint notice with public assistance
prograns (See Part XIV.A 3).

Each household has a right to a fair hearing to appeal a denial,
reduction, or termnation of benefits due to a determination that a
househol d nember is not exenpt fromwork registration and enpl oynent
services requirenments, or a determnation of failure to conply with
work registration and enpl oynent services requirenents.

I ndi vi dual s or househol ds nay appeal |ocal agency actions related to
work registration and enpl oynent services if the individual or
househol d believes that a finding of failure to conply has resulted
frominproper decisions on these matters. These actions include
exenption status, the type of enploynent and training requirenment

i mposed, or |ocal agency refusal to nake a finding of good cause.
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C. HEARI NG REQUEST (7 CFR 273.15 (h))

A househol d that feels aggrieved by any |ocal agency action nay request a
hearing by any clear expression, oral or witten, to the effect that an
opportunity to present the case to a higher authority is desired. Such
request may be nade by a househol d nmenber, the authorized representative,

or sone other person acting on the household's behalf, such as a |ega
representative, relative or friend. The right to make such a request is
not to be limted or interfered with in any way. |f a household nakes an
oral request for a hearing, the | ocal agency nust conplete the procedures
necessary to start the hearing process. The Notice of Appeal form nmust be
made available to the household to facilitate appeal requests; however,
conmpletion of this formby the household is not required if a clear
expression for a hearing has been nmade by sonme other nethod. Loca

agenci es nmust help the claimant submt and process the request, and prepare
the case, if needed. Information and referral services nust be provided to
hel p clai mants nake use of any |legal services available in the community
that can provide |legal representation at the hearing.

Upon request, the local agency must nake avail abl e, w thout charge,
information fromthe case file for a household or its representative to
deternm ne whether a hearing should be requested or to prepare for a
hearing. Confidential information, such as the names of individuals who
have di scl osed information about the household without its know edge or the
nature or status of pending crimnal prosecutions, nmust be protected from
rel ease.

D. TIME LIMTS FOR REQUESTI NG A HEARING (7 CFR 273.15 (9))

A househol d nust be allowed to request a hearing on any adverse action or

| oss of benefits which occurred in the prior ninety (90) days. Action by

the agency will also include a denial of a request for restoration of any

benefits | ost nore than 90 days, but less than a year prior to the request.
The househol d nust be all owed to appeal and request a hearing at any tine

during the certification period if it is dissatisfied with the current

| evel of benefits.

If the anpunt of a claimwas not established by a fair hearing or a court,
the household will have 90 days fromthe date of notification of the claim
to appeal the amount of the claim

E. LOCAL AGENCY CONFERENCE (7 CFR 273.15 (d))

When a househol d advi ses the |ocal agency that it wi shes to appeal an
adverse action, that household rmust be offered the opportunity to request
an agency conference. At the conference, the recipient my be represented
by an authorized representative, |legal counsel, relative or friend. Upon
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recei pt of a request for such a conference, the |ocal agency nust schedul e
the conference within ten working days fromthe date of the request or
within two working days if the household is contesting a denial of

expedi ted service, unless the househol d requests that the conference be
schedul ed later. The recipient's failure to request a | ocal agency
conference has no effect upon the right to appeal and have a fair hearing
or upon the right to continued participation.

The conference with the | ocal agency is designed to allow the recipient to
request and receive, within ten working days, a verbal explanation of the
reason adverse action affecting participation is being taken. The intent
of the conference is to avoid a | ack of understanding on the part of the
reci pient. The recipient should be given the opportunity to verbalize
reasons for wishing to continue to participate in the Program

The conference may be attended by the eligibility worker, but nust be
attended by an eligibility supervisor or the superintendent/director and a
househol d nmenber or its representative. For appeals involving food stanmp
wor k registration/enploynment and training sanctions, with the exception of
the situation where a household nmenber refuses to register in the first

pl ace, a representative fromthe Enpl oyment Services Program (ESP) service
staff must be present during the conference and the appeal hearing. The
eligibility unit must notify the ESP staff of the date and time of the
conf erence.

The hearing officer must notify the ESP staff of the date and time of the
appeal hearing. The agency nust respond to each reason given by the

reci pient. The conference should reveal that the proposed action is
appropriate or that the proposed action is inappropriate because:

1. the recipient is now able to i Mmediately provide the information that
had not been previously provided; or,

2. there has been a change in circunstances that affects sone other area
of eligibility.

The | ocal agency conference may or nay not result in a change in the agency
deci sion regardi ng action. Regardless of the result of the conference, the
househol d nmust be provided with a fair hearing unless it nakes a witten

wi t hdrawal of the request for a hearing. |If the agency decision is not to
take action or to take action different fromthat indicated on the advance
notice, the recipient must be so advised in witing and a notation to the
same effect made on the agency copy of the advance notice. |If the
recipient is not satisfied with the agency action follow ng the conference
and wi shes its request for a fair hearing to stand, the fact that the
conference was held will in no way affect the appeal or the required tinme
limts for filing or inplenenting a decision
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F. PARTI Cl PATI ON DURI NG APPEAL (7 CFR 273.15 (k))

When a verbal or witten hearing request is made during the advance notice
period, the household is entitled to continued participation until the end
of the current certification period or until a decision on the fair hearing
is reached, unless the household specifically waives continuation of
benefits in witing. The household' s participation in the Programw Il be
continued on the basis authorized i mediately prior to the adverse action
notice. Continuation of benefits during the appeal process is only
appropriate if the appeal is a result of a change which occurred during the
certification period and for which an adverse action notice was issued or
required. It nust be explained to the household that the continuation of
benefits is strictly at the household' s option and that should it elect to
have benefits continued and the hearing decision upholds the agency action,
the household will be required to repay the value of any coupons overi ssued
prior to and during the period such benefits were continued. A Notice of
Action must be provided to the household when benefits are continued.

1. Determ ning Continuation of Benefits During the Appeal Process

The | ocal agency nmust be aware that an appeal was made during the
required tine frame prior to authorizing continued participation
This means that the | ocal agency nust have (1) received the request
directly fromthe household, or (2) witten or verbal confirmtion
fromthe Chief Hearing Officer or a hearing officer that a tinmely
appeal request was received.

If a hearing request is not made within the period provided by the
adverse action notice, benefits shall be reduced or term nated as
provided in the notice. |If the household establishes that its
failure to make the request within the advance notice period was for
good cause, the hearing officer shall require that the | ocal agency
reinstate the benefits to the prior basis.

When benefits are reduced or term nated due to a nmass change,
participation on the prior basis shall be reinstated only if the

i ssue being contested is that food stanp eligibility or benefits were
i mproperly conputed or that federal |aw or regulation is being

m sapplied or misinterpreted by the State. Househol ds requesting an
appeal of a mass change are eligible for continuation of benefits as
Il ong as they request a hearing within 90 days of the action being
appeal ed and neet the requirements of this paragraph (FNS Policy Meno
81-17).

2. Exceptions to Continuation of Benefits

Once benefits have been continued or reinstated during the appea
process, they nust not be reduced or ternminated prior to the receipt
of the official hearing decision unless:
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a. the certification period expires;
b. the appeal issue is one of federal |aw or regulation and

written notice has been received fromthe hearing officer

c. a change in circunstances affecting the household's eligibility
or basis of issuance occurs while the hearing decision is
pendi ng and a request for a second hearing has not been
recei ved; or,

d. a mass change occurs.

G PREPARATI ON FOR THE HEARI NG

The appeal request, upon receipt by the Hearings Manager, nust be assigned
to a regional hearing officer who will validate the appeal and acknow edge
the request by letter to the claimant with a copy to the |local agency and

any other appropriate parties.

The | ocal agency nmust prepare a Summary of Facts of the case to be
forwarded to the hearing officer no fewer than five days prior to the
hearing. A general outline of this sunmary follows, although the content
may vary to fit the particular case situation. All statenents nmade shoul d
be factual and phrased in a way not objectionable to the clainmant.

For appeal s involving Food Stamp work registration/enployment and training
sanctions, with the exception of the situation where a household nmenber
refuses to register in the first place, the Summary of Facts nust be
prepared jointly by the eligibility staff and E & T staff to ensure that

E &Teligibility and participation issues are stated in the sunmary.

The Summary of Facts should include the foll ow ng:

1. Identifying Informtion:

Nane of | ocal agency

Name, address and case numnber of cl ai mant
Persons included in the food stamp househol d
Nane, age, relationship to clai mant

Ot her persons in household

Nane, rel ationship

2. Dat e of Request and Reason for Appeal (quote the claimant in
requesting the hearing)
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3. St at enent of Agency Action
a. G ve a brief, factual statenent of the reason for agency
action, or failure to act, and the nature and date of agency
action. |If the claimnt requested a | ocal agency conference,
i nclude result of conference. |f agency error, negligence or

adm ni strative breakdown was invol ved, say so.

b. Under the headi ng "Agency Policy", give citation and quotation
fromthe Virginia Food Stanmp Program Certification Manual of
the policy statenent on which agency action was based.

c. If the level of participation is in question, give a detailed
breakdown of the claimant's financial circumstances as it
appears on the food stanp application with whatever explanation
may be necessary.

d. G ve the date and result of the conference, if any.

4, State whether participation is continuing during the appeal process
on the basis authorized i mediately prior to the adverse action
noti ce.

5. The Summary nust be signed and dated by the superintendent/director
The |l ocal agency will retain a copy of the Summary, which is the
of ficial document for presentation of its case at the hearing.

The | ocal agency nmust mail a copy of the Sunmary and any ot her docunents
and records, which are to be used at the hearing, to the claimant, or his
representative, at a reasonable tine prior to the date of the hearing.

I f docurments pertinent to the hearing are received by the | ocal agency or
there are changes in the situation following transmttal of the Summary,
copies of the docunents and a witten statenent of the changes nmust be
mai | ed in advance of the hearing to the hearing officer. Copies of such
additional information nmust also be made available to the claimnt or his
representative.

During the period between the filing of the appeal and the receipt of the
decision fromthe State Hearing Authority, the l|ocal agency continues to be
adm ni stratively responsible for the case on appeal. This responsibility

i ncl udes appropriate adjustment in eligibility status or |evel of
participation necessitated by changes in the claimnt's situation, inconeg,
changes in househol d conposition, or changes for any other reason

If a change in circunstances occurs during the appeal process resulting in

a reduction or term nation of benefits, an advance notice nust be sent. |If
the claimant fails to appeal the proposed additional change, participation
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will be adjusted with respect to this change in circumstances. The change

must be reported to the hearing officer for consideration of possible
ef fect on the decision.

H. RESPONSI BI LI TI ES OF HEARI NG AUTHORI TY (7 CFR 273.15 (i))

In preparation of the hearing, the hearing authority nmust consider and act
on the follow ng situations:

1. If the request for a hearing is froma household, such as nigrant
farm workers, that plans to nove fromthe jurisdiction of the hearing
officer, the hearing nust be held as quickly as possible so a
deci sion may be reached before the household | eaves the area.

2. I f the househol d requests postponenent of the hearing, it must be
granted. The postponenent may not exceed 30 days. The time limt
for action on the decision may be extended for as nmany days as the
hearing i s postponed.

3. If there are a series of individual requests for hearings, the
appropri at eness of conducting a single group hearing nust be
deternmi ned. The hearing officer may consolidate only cases in which
the sole issue is one of State and/or federal |aw, regulation or
policy, and with the consent of the appealing parties.

In all group hearings, the policies governing hearings nmust be

foll owed. Each individual claimnt nust be pernmitted to present his
own case or be represented by | egal counsel or other spokesman. |f

the claimants request a group hearing on an issue specified in this

chapter, the request mnmust be granted.

l. DENI AL OR DI SM SSAL OF REQUEST FOR HEARING (7 CFR 273.15(j))

A request for a hearing will not be denied or dismssed unless the
househol d or its representative:

1. fails to request the hearing within 90 days of the date of
agency action or failure to act;

2. files a witten request to withdraw,
3. fails to appear at the schedul ed hearing w thout good cause
4, files an oral request to withdraw w thout coercion. The

hearing officer nmust send the household a notice to confirmthe
wi t hdrawal and that offers the household an opportunity to
reinstate the hearing within ten days. |If reinstated, the 60-
day process period will begin anew.

TRANSM TTAL #50



VI RG NI A DEPARTMENT FAI R HEARI NGS AND

OF SOCI AL SERVI CES ADM NI STRATI VE DI SQUALI FI CATI ON HEARI NGS
7/ 97 VOLUME V, PART XI X, PAGE 9
J. HEARI NG PROCEDURE

The hearing nust be conducted at a tine, date, and place convenient to the
claimant(s). Prelimnary witten notice nust be given at |east 10 days
prior to the hearing. (Allow two days for mailing in addition to the
postmark date.) The claimant will be requested to advise the |ocal agency

i medi ately if the schedul ed date or place is inconvenient, but, wthout
such notification, it is assumed the arrangenents are convenient. The
heari ng may be conducted through a tel econference.

The | ocal agency is responsible for assuring that the clai nmant has
transportation to the hearing if the claimant is unable to make
arrangenents.

When a cl aimant indicates that the schedul ed date is not convenient, the
heari ng date nay be extended. The hearing officer will detern ne whether
the provision of extension is being abused and reserves the right to set a
date beyond which the hearing will not be del ayed.

The hearing is to be conducted in an informal atnosphere and every effort
will be made to arrive at the facts of the case in a way that will put the
claimant at ease. It is the hearing officer's responsibility to assure
that this is done, and the hearing officer may, within the discretion

al l owed, designate those persons who may attend the hearing or the
particular portion of the hearing they may attend. The hearing officer has
full authority to recess the hearing or to continue to another date in the
i nterest of fairness.

When the issue on appeal is of a nedical nature (e.g., concerning a

di agnosi s, an exam ning physician's report, or a VR Disability

Determ nation Unit decision), the hearing officer nay request a nedica
assessment by soneone other than the person(s) involved in nmeking the
original exam nation. Such an assessment will be obtained at conbi ned
State and | ocal expense froma source satisfactory to the claimnt and will
be made a part of the hearing record.

Any material fromthe food stanp case record nust be nmade avail abl e upon
request to the claimant and/or his representative. Additionally, a
househol d nmust be allowed to exanmine its enpl oynent conmponent case file at
a reasonable time before the date of the fair hearing. Confidential or
other information, which the head of the household or his representative
does not have an opportunity to hear, see, and respond to, mnust not be
i ntroduced at the hearing, nor will it become a part of the hearing record.
It is within the discretion of the hearing officer to designate what is
pertinent to an issue on appeal and adni ssible as evidence during the
hearing, including the entire case record, if appropriate.
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When benefits are continued pending a hearing decision, the hearing officer
must rule at the hearing whether the issue being appealed is one of federa
law, regulation or policy, or whether the issue relates to a matter of fact

or judgerment applicable to an individual case. |f the hearing officer
rules that the issue being appealed is one of federal |aw, regulation or
policy, benefits will be reduced or term nated as proposed by the Advance

Notice of Proposed Action or the Notice of Action.

If, during the appeal process, the need for adjustnent in eligibility or
basis of issuance in favor of the claimant beconmes evident, reconsideration

or nodification of the forner decision will be nade by the | ocal agency.
For instance, new information may be presented, clarification of policy my
occur, or the need for mathematical correction in conputations occurs. |If

such adjustment is satisfactory to the clainmant, he has the choice either
of withdrawi ng the appeal or of having a formal decision nmade by the
Hearing Authority.

The | ocal agency enpl oyment services staff or the agency's designee
operating the rel evant enpl oyment and training conponent mnust receive
sufficient advance notice of the hearing to either permt the attendance of
a representative or ensure that a representative will be available for
questioning by tel ephone during the hearing. |f a hearing is schedul ed by
househol ds appealing a work registration or enploynment and training issue,
the results of the hearing shall be binding on the | ocal agency.

K. EVENTS OF THE HEARI NG

The hearing nust be attended by the eligibility worker and the clai mant or
its representative. The household may al so bring relatives or friends
along if it so chooses. The hearing officer has the authority to lint the
nunber of persons present if space limtations exist. The hearing officer

will coordinate the following activities at the hearing:
1. Identification of those present for the record.
2. Provi de an opening statenment to explain the hearing purpose,

procedure to be foll owed, how and by whom a deci sion may be nmade and
to be conmunicated to clai mant and | ocal agency, and the option of
either party, if decision is made by the hearing officer, to request
revi ew of the decision by the Conmi ssioner

3. The claimant or his representative nust be given the opportunity to:
a) exanmi ne all docunents and records which are used at the
heari ng;
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L.

b) present the case or have it presented by |egal counsel or
ot her person;

C) bring witnesses;
d) establish pertinent facts and advance argunents; and,
e) guestion or refute any testinony or evidence, including the

opportunity to confront and cross-exan ne adverse witnesses.

The | ocal agency will have the opportunity to clarify or nodify
its statenents contained in the Summary of Facts and to question
the claimant, his representative, or witnesses on the inportant

i ssue(s). The local agency has the sane rights as the clainmant to
exam ne docunents, bring wtnesses, advance argunents, question
evi dence and subnit evidence.

Evi dence admissible at the hearing is [imted to information
havi ng a bearing on the issue(s) being appeal ed. Such issues

i nclude those given by the claimant at the time of the appeal and
t hose given by the |ocal agency as a basis for its actions or

i nacti on under appeal. The hearing officer determ nes whether an
i ssue other than the one bei ng appeal ed may be introduced, but no
addi tional issues are admi ssible w thout concurrence of the

clai mant and | ocal agency.

DUTI ES OF THE HEARI NG OFFI CER

The hearing officer must:

1

2.

Ensure that all relevant issues are considered;

Request, receive, and nake part of the record all evidence
determ ned necessary to decide the issues being rai sed;

Regul ate the conduct of the hearing consistent with due process to
ensure an orderly hearing;

Order, where relevant and useful, an independent mnedica
assessnent or professional evaluation froma source nutually
satisfactory to the household and the | ocal agency; and,

Render a decision in the nane of the State Hearing Authority.

Deci sions must conmply with regulations as stated in the Virginia
Food Stanmp Certification Manual and the Virginia EBT Policies and
Procedures Cuide and nust be based on the hearing record. An
official report containing the substance of what transpired at the
hearing, the findings and concl usi ons of the hearing officer,
together with all papers and requests filed in the proceedi ng,

will constitute the record for decision
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M HEARI NG DECI SI ON (7 CFR 273.15(q))

An official report containing the substance of the hearing, together
with the findings and concl usi ons of the hearing officer, and al
papers filed in the proceeding, will constitute the record for

deci sion. The household and the | ocal agency nust each be notified of
the decision by a copy of the witten official report of the decision.

The decision of the hearing officer will be final and bindi ng when
presented in witing to the claimnt and the |ocal agency. The

deci sion must be put into effect regardl ess of whether review by the
Appeals Review Panel of the decision has been request ed.

The clainmant, the clainmant's representative, and the | ocal agency nust
be given witten notice of their right to request a review of the
hearing officer's decision by the Appeals Review Panel. |n addition to
the claimant's right to request a review by the Appeals Review Panel,
the clai mant may seek a judicial review of the decision.

The request for the Appeals Review Panel review by either party must be
submitted in witing within 10 days foll owing the date of the hearing
officer's witten decision with a witten statenent of the reasons for
the objection to the decision. A copy of the review request by the

| ocal agency nust be subnmitted to the clainant.

The Appeals Review Panel will make recommendations about future policy
changes or the conduct of future hearings only. The claimant, the
claimant's representative, and |local agency will not be notified about
t he panel’s recomendati ons.

When t he decision of the hearing officer is adverse to the clai mant,
all avail able adninistrative renedi es have been exhaust ed.

Al'l hearing records and decisions are avail able for public inspection
and copying, subject to the disclosure safeguards, provided identifying
nanes and addresses of househol d nmenbers and ot her nenbers of the
public are kept confidential.

N. | MPLEMENTATI ON OF DECI SI ONS

Al final hearing decisions nust be reflected in the household's
benefits within tine limts specified bel ow
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1. Decisions that result in an increase in household benefits nust be

reflected in the benefit amount within 10 days of the receipt of

t he hearing decision, even if the | ocal agency nust provide a
suppl ementary allotnent or otherw se provide the household with an
opportunity to obtain the allotnment outside of the normal issuance
cycle. The local agency nay take |longer than 10 days if it elects
to nmake the decision effective in the household' s normal cycle,
provided that the issuance will occur within 60 days fromthe
househol d' s request for the hearing.

2. Decisions that result in a decrease in household benefits nust be
reflected in the next schedul ed i ssuance followi ng receipt of the
heari ng decision. No additional notice to the household is
needed.

3. When t he decision of the hearing officer or Comi ssioner, as
appropriate, determ nes that a househol d has been inproperly
deni ed program benefits or as been issued a smaller allotnent than
it was due, |ost benefits must be provided to the household in
accordance with Part XVvl.A

4. VWhen t he decision of the hearing officer or Conmmi ssioner, as
appropriate, upholds the I ocal agency's action, a claimagainst
t he househol d nust be prepared in accordance with Part XVil.A for
any overi ssuances.

o) | NTRODUCTI ON TO ADM NI STRATI VE DI SQUALI FI CATI ON HEARI NGS (ADH) (7
CFR 273.16(e))

An Administrative Disqualification Hearing (ADH) is an inpartial review
by a hearing officer of a household nenber's actions involving an

al l eged intentional programviolation (IPV) for the purpose of
rendering a decision of guilty or not guilty of commtting an | PV

In order to request an ADH, there nust be clear and convincing evidence
t hat denonstrates that a household nenber committed or intended to
conmt an I PV as described in Definitions. Exanples of evidence

i nclude, but are not linmted to, the foll ow ng:

1. Witten verification of unreported i ncome or resources received by
t he househol d;

2. Verification that the househol d understands its reporting
requirements by its signature under the rights and
responsibilities section of the application or on sonme other form

3. An application or change report formsubmtted during the period
the 1PV is alleged to have occurred which onits the information in
guesti on;

4. Docunent ed contacts with the household during the period the IPVis

TRANSM TTAL #55


http://www.dss.virginia.gov/files/division/bp/fs/policy/manual/p16.pdf

VI RG NI A DEPARTMENT FAI R HEARI NGS AND
OF SCOCI AL SERVI CES ADM NI STRATI VE DI SQUALI FI CATI ON HEARI NGS

10/ 07 VOLUME V, PART XI X, PAGE 14

al l eged to have occurred in which the household failed to report
information in response to agency queries about househol d
ci rcunst ances.

Each exanpl e noted above does not have to be presented to docunent
intentionality however it is likely that such deliberateness can only
be shown through the presentation of nore than one of these evidence
exanpl es.

P. I NI TI ATI ON OF AN ADH

The | ocal agency nust ensure that the evidence agai nst the househol d
menber alleged to have conmmtted the PV is reviewed by either an
Eligibility Supervisor or Agency Director/Superintendent for purposes
of certifying that such evidence warrants a referral for an ADH.

Prior to subnmitting the Referral for Admnistrative D squalification
Hearing to the State Hearing Authority, the |ocal agency nust provide
the forms, Notification of Intentional Program Violation and Wi ver of
Admi ni strative Disqualification Hearing and the "Adninistrative

Di squalification Hearings" panphlet to the househol d nmenber suspected
of the IPV. To determne the appropriate disqualification period for
the notification form the agency must access the Disqualified
Reci pi ent Subsystem (DRS) data to determ ne the nunber of prior

di squalifications an individual nmay have. The DRS informati on about
prior disqualifications nmust be verified before deciding on the length
of the penalty. See Part XVII.M 2 for additional informtion about
DRS.

The wai ver must be returned to the agency within 10 days fromthe date
notification is sent to the household in order to avoid subm ssion of
the referral of ADH. If a signed waiver is received, no ADH is
conducted and the disqualification period is inposed in accordance with
policy at Part XVII.M1. A copy of the signed waiver is to be sent,
for federal reporting purposes, to:

Appeals and Fair Hearings Manager
Virginia Department of Social Services
7 North Eighth Street

Ri chnond, VA 23219-3301

If no waiver to the ADH is received within 10 days, the |ocal agency
nmust submit the Referral for Administrative Disqualification Hearing to
the Hearings Manager. The formnmust include the follow ng information

1. Identifying Information as requested at the top of the form
2. Summary of the Allegation(s)

3. Summary of the Evidence

4. Copi es of documents supporting the allegation.
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The referral nmust be signed and dated by the supervisor or |ocal agency
di rect or/ superint endent.

If a case is referred for an ADH, it shall not sinmultaneously be referred
for prosecution.

The | ocal agency may conbine a fair hearing and an ADH into a single
hearing if the factual issues arise out of the sanme or rel ated

ci rcunst ances and the household receives prior notice that hearings will be
conbi ned.

If the ADH and fair hearing are conmbined, the agency rmust follow tinefranes

for conducting an ADH. If the hearings are combined for the purpose of
settling the anmbunt of the claimat the sanme tine as determ ni ng whet her or
not the | PV has occurred, the household will lose its right to a subsequent

fair hearing on the amount of the claim However, the |ocal agency nust,
at the household's request, allow the household to waive the 30 day advance
notice period for the scheduling of the ADH when the hearings are conbi ned.

Q SCHEDULI NG THE ADH

Upon recei pt of the request for the ADH, the Hearings Manager will forward
the request to the appropriate hearing officer

1. Advance Notice of ADH (7 CFR 273.16(e)(3))

The hearing officer will schedule a date for the ADH and provide
written notification to the househol d menber suspected of |IPV at

| east 30 days in advance of the date the ADH has been schedul ed. The
form "Advance Notice of Adm nistrative Disqualification Hearing" is
used for this purpose. The panphlet which describes the ADH
procedures nust be sent with the advance noti ce.

The ADH advance notice may be sent by first class mail, certified
mail - return receipt requested, or be any other reliable method. If
the notice is sent by first class mail and it is subsequently
returned as undeliverable, the hearing may still be held.

Once the ADH has been scheduled, the ADH is to be conducted and a
deci sion made within 90 days of the date the household is notified in
writing that the ADH has been schedul ed. A copy of the decision nust
be provided to the household and the |ocal agency.
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2. Time and Place of the ADH (7 CFR 273.16(e)(4))

The tinme and place of the ADH nust be arranged so that the hearing is
accessible to the househol d nenber suspected of |PV. The menber or
representative nay request a postponenment of the ADH if the request
for postponenent is nmade at |east 10 days in advance of the date of
the schedul ed hearing. The ADH will not be postponed for nore than
30 days and the State Hearing Authority may limt the number of

post ponenents to one. Wen a hearing is postponed, the tinme lints
for rendering and notifying the household and agency of the decision
is extended for as many days as the hearing is postponed.

3. Fail ure of Household Menber to Appear at the ADH

I f proof of nonreceipt of the ADH advance notice has not been
received, the requirenment to notify the individual alleged to have
committed the I PV has been met. The ADH nay be held even if the
menber or representative subsequently cannot be located or fails to
appear w thout good cause.

The individual has 10 days fromthe date of the scheduled ADH to
present reasons other than nonreceipt of the notice to show good
cause for failure to appear at the hearing. Good cause reasons based
on nonrecei pt of the notice nust be presented within 30 days of the
schedul ed heari ng.

Even though the househol d nmenber is not represented, the hearing

of ficer must carefully consider the evidence and determne if an | PV
was conmtted based on clear and convincing evidence. |If the
househol d nmenmber is found to have conmitted I PV but a hearing officer
| ater determines there was good cause for not appearing, the previous
decision is no longer valid and a new ADH shall be conducted. The
hearing officer who originally ruled on the case may conduct the new
heari ng. The good cause deci sion nust be entered into the hearings
record by the hearing officer

4, Participation Wiile Awaiting a Hearing (7 CFR 273.16(e)(5))

A pendi ng ADH shall not affect the household's right to be certified
and participate in the Food Stanmp Program The househol d nmenber

all eged to have conmitted an | PV cannot be disqualified through an
ADH until a hearing officer finds the individual guilty of IPV, so
the eligibility and benefit |evel of the household is determined in
the sane manner as for any other househol d.
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R CONDUCT OF THE ADH

The hearing officer presides and conducts the hearing informally.
Techni cal rules of evidence are not required. The hearing may be conducted
via a teleconference. The hearing nay al so be recorded.

1. At t endance at the ADH

The ADH is attended by persons directly concerned with the issue.
This normally means a representative of the | ocal agency and the
househol d nmenber all eged to have committed an | PV and/or the
househol d's representative. |If space is limted, the hearings
officer has the right to limt the nunmber of persons in attendance.

2. Responsibilities and Duties of Hearing Oficer

The hearing officer nust:
a. Identify those present for the record.

b. Advi se the househol d menmber or representative that he/she nmay
refuse to answer questions during the hearing.

c. Expl ain the purpose of the ADH, the procedure, how and by whom
a decision will be reached and comruni cated, and the option of
either the | ocal agency or the household to request review of
the hearing officer's decision by the Comi ssi oner

d. Consider all relevant issues. Even if the household is not
present, the hearing officer must carefully consider the
evidence and determne if an IPV was comritted based on clear
and convinci ng evi dence.

e. Request, receive and nake part of the record all evidence
deternm ned necessary to render a deci sion.

f. Regul at e the conduct and course of the hearing consistent with
due process to insure an orderly hearing.

3. Ri ghts of the Househol d

The househol d nenber alleged to have conmitted | PV and/or the
representative nust be given adequate opportunity to:

a. Exami ne all docunents and records to be used at the ADH at a
reasonable tine prior to the ADH as well as during the ADH
The contents of the case file, including the application form
and docurents of verification used by the |ocal agency to
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establish the alleged IPV, nust be made avail abl e, provided
that confidential information, such as the nanmes of individuals
who have disclosed informati on about the household without its
knowl edge, or the nature and status of pending crinmna
prosecutions, is protected fromrel ease.

If requested by the household or its representative, the |loca
agency shall provide a free copy of the portions of the case
file that are relevant to the hearing. Confidential
information that is protected fromrel ease and ot her docunents
or records which the household will not otherw se have an
opportunity to contest or challenge shall not be introduced at
the hearing or affect the hearings officer's decision

b. Present its case or have it presented by |egal counsel or
anot her person.

c. Bring witnesses.
d. Advance argunents w thout undue interference.
e. Question or refute any testinony or evidence, including the

opportunity to confront and cross-exam ne w tnesses.

f. Subnit evidence to establish all pertinent facts and
circunstances in the case.

As the household may not be familiar with the rules of order, it my
be necessary to make particular efforts to arrive at the facts of the
case in a way that makes the household feel npbst at ease.

The househol d nenber or representative may refuse to answer questions
during the hearing.

4, Responsibilities and Duties of Local Agency

The | ocal agency representative is responsible for presenting the
agency's case in the ADH. The agency representative has the same
rights as the household as listed in Part XIX. R 3., itens a. through
f. above.

S. NOTI FI CATI ON OF ADH DECI SI ON (7 CFR 273.16(e)(9))

The hearing officer is responsible for rendering a decision. The decision
must be based on clear and convincing evidence fromthe hearing record,
which is an official report of the hearing, including all papers and
requests filed in the proceeding. The hearing officer nmust substantiate
the decision by identifying supporting evidence and applicabl e regul ati ons.
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Following the ADH, the hearing officer nmust prepare a witten report of the
substance of the hearing that nust include findings, conclusions, decision
and appropriate reconmendations. The decision nust specify the reasons for
the decisions, identify the supporting evidence, identify pertinent food
stanp regul ati ons and respond to reasoned argunments made by the househol d
menber or representative

The hearing officer must notify the household nmenmber of the decision. The
form"Adm nistrative Disqualification Hearing Decision" nust acconmpany the
findings. The Comm ssioner nust informthe household of its right to
request review of the decision. |f the household nmenber is found guilty of
I PV, the decision nust advise the household that disqualification wll
occur.

The determ nation of IPV by the hearing officer cannot be reversed by a
subsequent fair hearing decision

The household nenber is entitled to seek relief in a court of appropriate
jurisdiction. The period of disqualification nmay be subject to stay by a
court of appropriate jurisdiction or other injunctive renedy.

The amount of the overissuance subject to repaynent nay be appeal ed by a
fair hearing, provided that the household menmber did not request a fair
hearing for that reason that was consolidated with the ADH

If the household nmember or representative did not appear at the hearing and
the hearing officer determines that an IPV was committed, the hearing
officer will delay notification of the decision until 10 days after the
date of the hearing to allow the individual tinme to present good cause for
failing to attend.

T. | MPLEMENTATI ON OF THE ADH DECI SI ON

Upon receipt of the notice of a decision fromthe hearing officer finding
t he househol d nenber guilty of an IPV, the | ocal agency nust informthe
househol d of the disqualification by sending a "Notice of Disqualification
Due to Intentional Program Violation" or other disqualification notice
approved for use. The notice nmust informthe household of the reason for
di squalification and nmust informthe household that the disqualification
will be effective upon receipt of the notice. The household nenber who
committed the I PV nust be disqualified in accordance with the | ength of
time specified in Part XVII.M 1. The |ocal agency must al so provide
witten notice to the household of the allotnment that will be received, or
advise that a recertification application nust be filed if the
certification period has expired.

If it is deternmined that the individual did not conmit an |IPV, no
disqualification will be inposed and any overissuance nmust be handl ed as a
nonfraud claim
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