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FEDERAL INDIAN CHILD WELFARE AcT (ICWA)

A. PusLIC LAw 95-608, INDIAN CHILD WELFARE ACT OF 1978
1.0  Background

Under this Federal Act, passed in 1968, Indian Tribes were granted extensive jurisdiction
in child welfare cases involving Indian children, recognizing “that there is no resource
that is more vital to the continued existence and integrity of Indian Tribes than their
children.”

2.0  Purpose

The ICWA was enacted to prevent the continued removal by state agencies, courts and
private agencies of large numbers of Indian children from their families and their culture.

2.1 Overview

The Act “established minimum standards for the removal of Indian children from
their families and the placement of such children in foster or adoptive homes
which will reflect the unique values of Indian culture.”

3.0 Applicable Children

These are all children who have Native American or Alaskan Eskimo, or Aleut heritage
of a federally recognized tribe. Federally recognized tribes are listed each year in the
Federal Register. Because Virginia has no federally recognized tribes, a child belonging
to a Virginia tribe is not currently subject to the Indian Child Welfare Act.

4.0 Responsibilities of Local Department Workers
If such a child belongs to a tribe located outside Virginia, does not live on a recognized
reservation (there are no federally recognized tribal reservations in Virginia), and is in
imminent danger, the child protective service worker has the authority to exercise
summary removal.

a. A local department may temporarily place a child.

b. The local department shall immediately contact the Child Protective

Services Unit in the Family Services Division, VDSS Central Office,
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Richmond (804-692-1259) before taking any action to place one of these
children, other than temporarily.
C. The Child Protective Services Unit shall contact the Bureau of Indian

Affairs (Evelyn Roan-Horse or Larry Black at 703-235-2353) on behalf of
the local department to determine which tribe, if any, will take jurisdiction
of the child, and how this shall occur.
5.0 ICWA Applies to Four Types of Custody Proceedings
The ICWA applies to four types of Indian child custody proceedings, to include foster
care placements, termination of certain parental rights, pre-adoption placements, and
adoption placements.
6.0 Placing Indian Child in Foster Care

According to the ICWA, when an Indian child is placed in foster care, the placement
agency or party must place the child (in the absence of good cause to deviate) with

a. A member of the Indian child’s extended family (including non-Indian
members of the family);

b. A foster home licensed or approved by the child’s tribe;

C. An Indian foster home licensed or approved by a non-Indian agency or
authority; or

d. An institution for children that has the approval of an Indian tribe.

7.0 Indian Tribal Courts Maintain Exclusive Jurisdiction over Indian Children
Living on Reservations

The ICWA vests Indian tribal courts with exclusive jurisdiction over Indian Children who
live on federally recognized Indian reservations.

B. VIRGINIA TRIBES (NOT SUBJECT TO ICWA)
1.0  Treaty of 1677
Virginia tribes are organized as chartered corporations and their recognition from the

state dates to their treaty with the Colony of Virginia in 1677. These tribes are eligible
for federal recognition, and it is expected that federal recognition may be granted.
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2.0  Federal Funding for Virginia Tribes

Virginia tribes do benefit from federal funds for education and community development
the same as do federally recognized tribes.

3.0  Specific Virginia Tribes Recognized by the Commonwealth of Virginia

Virginia tribes include the Chickahominy, Eastern Chickahominy, Mattaponi, Monacan,
Nansemond, Pamunkey, Rappahannock, and Upper Mattaponi.
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Virginia Department of Social Services December 2005

NON-DISCRIMINATION ON THE BASIS OF NATIONAL ORIGIN:
INDIVIDUALS WITH LIMITED ENGLISH PROFICIENCY (LEP)

L. PURPOSE

The purpose of this policy is to ensure that limited-English-proficient individuals have
meaningful access to program information and services in accordance with Title VI of the
Civil Rights Act of 1964. All DSS agencies must take adequate steps to ensure that LEP
individuals receive the language assistance necessary to allow them meaningful access to
programs and services, free-of -charge.

II. DEFINITIONS

A. LIMITED-ENGLISH-PROFICIENT INDIVIDUAL — A limited-English-
proficient (LEP) individual is a person whose primary language is not
English and who cannot speak, read, write or understand the English
language at a level that permits him to interact effectively with social
services agencies.

B. MEANINGFUL ACCESS — Meaningful access to programs and services
is the standard of access to comply with Title VI’s language access
requirements. To ensure meaningful access for limited-English-proficient
individuals, service providers must make available to applicant/recipients
free language assistance those results in accurate and effective
communication.

Awareness of services provided and rights of service recipients are
important parts of “meaningful access.”

1.  MEANINGFUL ACCESS

A. MEANINGFUL ACCESS FOR LEP INDIVIDUALS — No person will be
denied access to program information because s/he does not speak or has
limited proficiency in English. All staff, including contractors, will
provide for effective communication between LEP individuals and staff by
providing appropriate language assistance services when LEP individuals
require these services. Staff will provide LEP individuals with meaningful
access to programs and services in a timely manner and at no cost to the
client.

Staff must ensure that the LEP individual is given adequate and accurate
information, is able to understand the services and benefits available, and
is able to receive those services and benefits for which s/he is eligible. In
addition, staff must ensure that the LEP person can effectively
communicate the relevant circumstances of their situation to staff.

Outreach should be conducted with appropriate community organizations
to inform LEP individuals of important services and benefits available to
them.
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B.

AFFIRMATIVE OFFER OF LANGUAGE ASSISTANCE - Staff will
offer language assistance to clients who have difficulty communicating in
English. Clients who request language assistance must be offered free
interpretation and/or translation services in a language they understand, in
a way that ensures meaningful access, preserves confidentiality, and in a
timely manner. Whenever possible, staff are encouraged to follow a
client’s preferences. (See Section V.)

DOCUMENTATION AND SHARING OF INFORMATION - Each
agency shall ensure that case record documentation identifies the client’s
primary language. If one component of DSS determines that an individual
has limited English proficiency that may impact his/her ability to meet
program requirements and procedures, then the staff must share that
information with other staff that may interact with the individual.

COMPETENCY OF INTERPRETERS - Interpreters must be competent.
“Competency” requires that interpreters have demonstrated proficiency in
both English and the intended language; fundamental knowledge in both
languages and any specialized terms or concepts; an understanding of
confidentiality and impartiality; an understanding of the role of interpreter
and the ability to act as such without deviating into other roles such as
counselor or legal advisor; and sensitivity to the client’s culture.
Interpreters shall disclose any real or perceived conflict of interest.

TRANSLATION OF WRITTEN MATERIALS - If an office regularly
encounters certain languages other than English, then it is important to
ensure that vital documents be translated into the non-English language of
each regularly encountered LEP group eligible to be served or likely to be
directly affected following federal guidelines. Examples of vital
documents include applications, consent forms, letters containing
important information regarding participation in the program, notices
pertaining to the reduction, denial or termination of benefits or the
imposition of a sanction, the right to appeal such actions or that require a
response from the recipients, notices of actions regarding parental custody
or child support or other hearings, notices advising LEP persons of the
availability of free language assistance, and other outreach materials. It is
the responsibility of the Virginia Department of Social Services to provide
translated forms when required.

In providing outreach to LEP persons, pamphlets advising them of
program or service availability should be provided in appropriate
languages.

EXAMPLES OF SITUATIONS WHERE MEANINGFUL ACCESS
STANDARD IS NOT SATISFIED

1. A local office uses a Vietnamese janitor to interpret whenever
Vietnamese applicants or recipients seek services. The janitor has
been in the U.S. for six months, does not speak English well, and is
not familiar with the terminology that is used. He may relay
inaccurate information that results in the denial of benefits to
clients.

2. A local office does not advise a mother of her right to free
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language assistance and encourages her to use her eleven-year-old
daughter to interpret for her. The daughter may not understand the
terminology being used and may relay inaccurate information to
her mother whose benefits are jeopardized by the failure to obtain
accurate information.

3. A local office uses a college student as an interpreter based on her
self-identification as bilingual. While in college, the student spent
a semester in Spain as an exchange student. The student speaks
Spanish haltingly and must often ask LEP individuals to speak
slowly and to repeat their statements.

IV.  INTERPRETER RESOURCES
As much as possible, staff should use interpreter services as follows:

A. BILINGUAL STAFF and STAFF INTERPRETERS - Agencies should
use their best efforts to assign clients with LEP to bilingual staff that speak
their language and can provide competent interpretation services.

B. CONTRACT INTERPRETATION SERVICES - In order to provide
interpretation services during business hours and for written document
translation needs, contractual arrangements should be made for competent
interpreters.

TELEPHONE INTERPRETER SERVICES

D. COMMUNITY VOLUNTEERS ~ Community volunteers must be
competent and must be knowledgeable of confidentiality and impartiality
regulations. Formal agreements with community based organizations are
encouraged to ensure the caliber and availability of services.

V. USE OF FAMILY MEMBERS, FRIENDS, AND MINOR CHILDREN

Staff will not require, suggest or encourage an LEP individual to use friends,
children, or family members as interpreters. Family and friends usually are not
competent to act as interpreters, since they are often insufficiently proficient in
both languages, unskilled in interpretation, and unfamiliar with DSS terminology.
Use of such persons could result in a breach of confidentiality or reluctance on the
part of individuals to reveal personal information that is important for staff to
know.

After staff has informed the LEP individual of the right to free interpreter services
and the person declines the services and requests the use of a family member or
friend, then the staff may use the family member or friend, if they will not
compromise the effectiveness of the staff’s work or services or violate the LEP
individual’s confidentiality. The LEP individual shall sign a waiver indicating the
agency has offered an interpreter, but that s/he has declined. The agency should
record the offer of LEP services in the individual’s file and the fact that the
individual declined the service. If an LEP individual elects to use a family
member or friend, staff should suggest that a trained interpreter sit in on the
encounter to ensure accurate interpretation.
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In the case of administrative hearings, adult or child protective services or any
situations in which health, safety, or benefits are at stake, the agency may decide
to provide its own interpreter in addition to one selected by the LEP to ensure
precise, complete, and accurate translations of information and/or testimony and
the continued health and safety of the client.



Code of Virginia
§ 63.2-1500.
Not set out. (Acts 2002, c. 747.)
§ 63.2-1501. Definitions.
As used in this chapter unless the context requires a different meaning:
"Court™ means the juvenile and domestic relations district court of the county or city.

"Prevention” means efforts that (i) promote health and competence in people and (ii)
create, promote and strengthen environments that nurture people in their development.

(1975, c. 341, § 63.1-248.2; 1981, c. 123; 1986, c. 308; 1990, c. 760; 1995, c. 520; 2000,
c. 500; 2002, c. 747.)

8 63.2-1502. Establishment of Child-Protective Services Unit; duties.

There is created a Child-Protective Services Unit in the Department that shall have the
following powers and duties:

1. To evaluate and strengthen all local, regional and state programs dealing with child
abuse and neglect.

2. To assume primary responsibility for directing the planning and funding of child-
protective services. This shall include reviewing and approving the annual proposed plans
and budgets for protective services submitted by the local departments.

3. To assist in developing programs aimed at discovering and preventing the many factors
causing child abuse and neglect.

4. To prepare and disseminate, including the presentation of, educational programs and
materials on child abuse and neglect.

5. To provide educational programs for professionals required by law to make reports
under this chapter.

6. To establish standards of training and provide educational programs to qualify workers
in the field of child-protective services. Such standards of training shall include
provisions regarding the legal duties of the workers in order to protect the constitutional
and statutory rights and safety of children and families from the initial time of contact
during investigation through treatment.

7. To establish standards of training and educational programs to qualify workers to
determine whether complaints of abuse or neglect of a child in a private or state-operated
hospital, institution or other facility, or public school, are founded.
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8. To maintain staff qualified pursuant to Board regulations to assist local department
personnel in determining whether an employee of a private or state-operated hospital,
institution or other facility or an employee of a school board, abused or neglected a child
in such hospital, institution, or other facility, or public school.

9. To monitor the processing and determination of cases where an employee of a private
or state-operated hospital, institution or other facility, or an employee of a school board,
is suspected of abusing or neglecting a child in such hospital, institution, or other facility,
or public school.

10. To help coordinate child-protective services at the state, regional, and local levels
with the efforts of other state and voluntary social, medical and legal agencies.

11. To maintain a child abuse and neglect information system that includes all cases of
child abuse and neglect within the Commonwealth.

12. To provide for methods to preserve the confidentiality of all records in order to
protect the rights of the child, and his parents or guardians.

13. To establish minimum training requirements for workers and supervisors on family
abuse and domestic violence, including the relationship between domestic violence and
child abuse and neglect.

(1975, c. 341, § 63.1-248.7; 1984, c. 734; 1993, c. 955; 2000, c. 500; 2002, c. 747; 2004,
cc. 93, 233, 972, 980.)

8 63.2-1503. Local departments to establish child-protective services; duties.

A. Each local department shall establish child-protective services under a departmental
coordinator within such department or with one or more adjacent local departments that
shall be staffed with qualified personnel pursuant to regulations adopted by the Board.
The local department shall be the public agency responsible for receiving and responding
to complaints and reports, except that (i) in cases where the reports or complaints are to
be made to the court and the judge determines that no local department within a
reasonable geographic distance can impartially respond to the report, the court shall
assign the report to the court services unit for evaluation; and (ii) in cases where an
employee at a private or state-operated hospital, institution or other facility, or an
employee of a school board is suspected of abusing or neglecting a child in such hospital,
institution or other facility, or public school, the local department shall request the
Department and the relevant private or state-operated hospital, institution or other
facility, or school board to assist in conducting a joint investigation in accordance with
regulations adopted by the Board, in consultation with the Departments of Education,
Health, Medical Assistance Services, Mental Health, Mental Retardation and Substance
Abuse Services, Juvenile Justice and Corrections.
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B. The local department shall ensure, through its own personnel or through cooperative
arrangements with other local agencies, the capability of receiving reports or complaints
and responding to them promptly on a 24-hours-a-day, seven-days-per-week basis.

C. The local department shall widely publicize a telephone number for receiving
complaints and reports.

D. The local department shall upon receipt of a complaint, report immediately to the
attorney for the Commonwealth and the local law-enforcement agency and make
available to them the records of the local department when abuse or neglect is suspected
in any case involving (i) death of a child; (ii) injury or threatened injury to the child in
which a felony or Class 1 misdemeanor is also suspected; (iii) any sexual abuse,
suspected sexual abuse or other sexual offense involving a child, including but not
limited to the use or display of the child in sexually explicit visual material, as defined in
§ 18.2-374.1; (iv) any abduction of a child; (v) any felony or Class 1 misdemeanor drug
offense involving a child; or (vi) contributing to the delinquency of a minor in violation
of § 18.2-371, and provide the attorney for the Commonwealth and the local law-
enforcement agency with records of any complaints of abuse or neglect involving the
victim or the alleged perpetrator. The local department shall not allow reports of the
death of the victim from other local agencies to substitute for direct reports to the
attorney for the Commonwealth and the local law-enforcement agency. The local
department shall develop, when practicable, memoranda of understanding for responding
to reports of child abuse and neglect with local law enforcement and the attorney for the
Commonwealth.

E. When abuse or neglect is suspected in any case involving the death of a child, the local
department shall report the case immediately to the regional medical examiner and the
local law-enforcement agency.

F. The local department shall use reasonable diligence to locate (i) any child for whom a
report of suspected abuse or neglect has been received and is under investigation,
receiving family assessment, or for whom a founded determination of abuse and neglect
has been made and a child-protective services case opened and (ii) persons who are the
subject of a report that is under investigation or receiving family assessment, if the
whereabouts of the child or such persons are unknown to the local department.

G. When an abused or neglected child and the persons who are the subject of an open
child-protective services case have relocated out of the jurisdiction of the local
department, the local department shall notify the child-protective services agency in the
jurisdiction to which such persons have relocated, whether inside or outside of the
Commonwealth, and forward to such agency relevant portions of the case record. The
receiving local department shall arrange protective and rehabilitative services as required
by this section.

H. When a child for whom a report of suspected abuse or neglect has been received and is
under investigation or receiving family assessment and the child and the child's parents or
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other persons responsible for the child's care who are the subject of the report that is
under investigation or family assessment have relocated out of the jurisdiction of the
local department, the local department shall notify the child-protective services agency in
the jurisdiction to which the child and such persons have relocated, whether inside or
outside of the Commonwealth, and complete such investigation or family assessment by
requesting such agency's assistance in completing the investigation or family assessment.
The local department that completes the investigation or family assessment shall forward
to the receiving agency relevant portions of the case record in order for the receiving
agency to arrange protective and rehabilitative services as required by this section.

I. Upon receipt of a report of child abuse or neglect, the local department shall determine
the validity of such report and shall make a determination to conduct an investigation
pursuant to § 63.2-1505 or, if designated as a child-protective services differential
response agency by the Department according to § 63.2-1504, a family assessment
pursuant to § 63.2-1506.

J. The local department shall foster, when practicable, the creation, maintenance and
coordination of hospital and community-based multidisciplinary teams that shall include
where possible, but not be limited to, members of the medical, mental health, social
work, nursing, education, legal and law-enforcement professions. Such teams shall assist
the local departments in identifying abused and neglected children; coordinating medical,
social, and legal services for the children and their families; developing innovative
programs for detection and prevention of child abuse; promoting community concern and
action in the area of child abuse and neglect; and disseminating information to the general
public with respect to the problem of child abuse and neglect and the facilities and
prevention and treatment methods available to combat child abuse and neglect. These
teams may be the family assessment and planning teams established pursuant to § 2.2-
5207. Multidisciplinary teams may develop agreements regarding the exchange of
information among the parties for the purposes of the investigation and disposition of
complaints of child abuse and neglect, delivery of services and child protection. Any
information exchanged in accordance with the agreement shall not be considered to be a
violation of the provisions of § 63.2-102, 63.2-104, or 63.2-105.

The local department shall also coordinate its efforts in the provision of these services for
abused and neglected children with the judge and staff of the court.

K. The local department may develop multidisciplinary teams to provide consultation to
the local department during the investigation of selected cases involving child abuse or
neglect, and to make recommendations regarding the prosecution of such cases. These
teams may include, but are not limited to, members of the medical, mental health, legal
and law-enforcement professions, including the attorney for the Commonwealth or his
designee; a local child-protective services representative; and the guardian ad litem or
other court-appointed advocate for the child. Any information exchanged for the purpose
of such consultation shall not be considered a violation of § 63.2-102, 63.2-104, or 63.2-
105.
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L. The local department shall report annually on its activities concerning abused and
neglected children to the court and to the Child-Protective Services Unit in the
Department on forms provided by the Department.

M. Statements, or any evidence derived therefrom, made to local department child-
protective services personnel, or to any person performing the duties of such personnel,
by any person accused of the abuse, injury, neglect or death of a child after the arrest of
such person, shall not be used in evidence in the case-in-chief against such person in the
criminal proceeding on the question of guilt or innocence over the objection of the
accused, unless the statement was made after such person was fully advised (i) of his
right to remain silent, (ii) that anything he says may be used against him in a court of law,
(iii) that he has a right to the presence of an attorney during any interviews, and (iv) that
if he cannot afford an attorney, one will be appointed for him prior to any questioning.

N. Notwithstanding any other provision of law, the local department, in accordance with
Board regulations, shall transmit information regarding founded complaints or family
assessments and may transmit other information regarding reports, complaints, family
assessments and investigations involving active duty military personnel or members of
their household to family advocacy representatives of the United States Armed Forces.

O. The local department shall notify the custodial parent and make reasonable efforts to
notify the noncustodial parent as those terms are defined in § 63.2-1900 of a report of
suspected abuse or neglect of a child who is the subject of an investigation or is receiving
family assessment, in those cases in which such custodial or noncustodial parent is not
the subject of the investigation.

P. The local department shall notify the Superintendent of Public Instruction when an
individual holding a license issued by the Board of Education is the subject of a founded
complaint of child abuse or neglect and shall transmit identifying information regarding
such individual if the local department knows the person holds a license issued by the
Board of Education and after all rights to any appeal provided by § 63.2-1526 have been
exhausted. Any information exchanged for the purpose of this subsection shall not be
considered a violation of § 63.2-102, 63.2-104, or 63.2-105.

(1975, c. 341, § 63.1-248.6; 1978, c. 747; 1979, cc. 347, 348; 1984, c. 392; 1987, c. 443,;
1989, cc. 109, 547; 1991, c. 644; 1992, cc. 214, 837, 880; 1993, cc. 506, 955; 1994, cc.
643, 675, 840; 1996, cc. 858, 863; 1998, cc. 704, 716; 2000, cc. 500, 854; 2002, c. 747,
2004, cc. 114, 220, 886; 2008, cc. 474, 827.)

8§ 63.2-1504. Child-protective services differential response system.

The Department shall implement a child-protective services differential response system
in all local departments. The differential response system allows local departments to
respond to valid reports or complaints of child abuse or neglect by conducting either an
investigation or a family assessment. The Department shall publish a plan to implement
the child-protective services differential response system in local departments by July 1,
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2000, and complete implementation in all local departments by July 1, 2003. The
Department shall develop a training program for all staff persons involved in the
differential response system, and all such staff shall receive this training.
(2000, c. 500, § 63.1-248.2:1; 2002, c. 747.)
8 63.2-1505. Investigations by local departments.
A. An investigation requires the collection of information necessary to determine:

1. The immediate safety needs of the child;

2. The protective and rehabilitative services needs of the child and family that will deter
abuse or neglect;

3. Risk of future harm to the child:;

4. Alternative plans for the child's safety if protective and rehabilitative services are
indicated and the family is unable or unwilling to participate in services;

5. Whether abuse or neglect has occurred;
6. If abuse or neglect has occurred, who abused or neglected the child; and

7. A finding of either founded or unfounded based on the facts collected during the
investigation.

B. If the local department responds to the report or complaint by conducting an
investigation, the local department shall:

1. Make immediate investigation and, if the report or complaint was based upon one of
the factors specified in subsection B of § 63.2-1509, the local department may file a
petition pursuant to § 16.1-241.3;

2. Complete a report and transmit it forthwith to the Department, except that no such
report shall be transmitted in cases in which the cause to suspect abuse or neglect is one
of the factors specified in subsection B of § 63.2-1509 and the mother sought substance
abuse counseling or treatment prior to the child's birth;

3. Consult with the family to arrange for necessary protective and rehabilitative services
to be provided to the child and his family;

4. Petition the court for services deemed necessary including, but not limited to, removal
of the child or his siblings from their home;
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5. Determine within 45 days if a report of abuse or neglect is founded or unfounded and
transmit a report to such effect to the Department and to the person who is the subject of
the investigation. However, upon written justification by the local department, such
determination may be extended, not to exceed a total of 60 days. If through the exercise
of reasonable diligence the local department is unable to find the child who is the subject
of the report, the time the child cannot be found shall not be computed as part of the 45-
day or 60-day period and documentation of such reasonable diligence shall be placed in
the record;

6. If a report of abuse or neglect is unfounded, transmit a report to such effect to the
complainant and parent or guardian and the person responsible for the care of the child in
those cases where such person was suspected of abuse or neglect; and

7. If a report of child abuse and neglect is founded, and the subject of the report is a full-
time, part-time, permanent, or temporary teacher in a school division located within the
Commonwealth, notify the relevant school board of the founded complaint. Any
information exchanged for the purposes of this subsection shall not be considered a
violation of 8 63.2-102, 63.2-104 or 63.2-105.

C. Each local board may obtain and consider, in accordance with regulations adopted by
the Board, statewide criminal history record information from the Central Criminal
Records Exchange and results of a search of the child abuse and neglect central registry
of any individual who is the subject of a child abuse or neglect investigation conducted
under this section when there is evidence of child abuse or neglect and the local board is
evaluating the safety of the home and whether removal will protect a child from harm.
The local board also may obtain such a criminal records or registry search on all adult
household members residing in the home where the individual who is the subject of the
investigation resides and the child resides or visits. If a child abuse or neglect petition is
filed in connection with such removal, a court may admit such information as evidence.
Where the individual who is the subject of such information contests its accuracy through
testimony under oath in hearing before the court, no court shall receive or consider the
contested criminal history record information without certified copies of conviction.
Further dissemination of the information provided to the local board is prohibited, except
as authorized by law.

(2000, c. 500, § 63.1-248.6:01; 2002, c. 747; 2007, c. 495; 2008, c. 555.)

8§ 63.2-1506. Family assessments by local departments.

A. A family assessment requires the collection of information necessary to determine:
1. The immediate safety needs of the child;

2. The protective and rehabilitative services needs of the child and family that will deter

abuse or neglect;
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3. Risk of future harm to the child; and

4. Alternative plans for the child's safety if protective and rehabilitative services are
indicated and the family is unable or unwilling to participate in services.

B. When a local department has been designated as a child-protective services differential
response system participant by the Department pursuant to § 63.2-1504 and responds to
the report or complaint by conducting a family assessment, the local department shall:

1. Conduct an immediate family assessment and, if the report or complaint was based
upon one of the factors specified in subsection B of § 63.2-1509, the local department
may file a petition pursuant to § 16.1-241.3;

2. Immediately contact the subject of the report and the family of the child alleged to
have been abused or neglected and give each a written and an oral explanation of the
family assessment procedure. The family assessment shall be in writing and shall be
completed in accordance with Board regulation;

3. Complete the family assessment within forty-five days and transmit a report to such
effect to the Department and to the person who is the subject of the family assessment.
However, upon written justification by the local department, the family assessment may
be extended, not to exceed a total of sixty days;

4. Consult with the family to arrange for necessary protective and rehabilitative services
to be provided to the child and his family. Families have the option of declining the
services offered as a result of the family assessment. If the family declines the services,
the case shall be closed unless the local department determines that sufficient cause exists
to redetermine the case as one that needs to be investigated. In no instance shall a case be
redetermined as an investigation solely because the family declines services;

5. Petition the court for services deemed necessary;

6. Make no disposition of founded or unfounded for reports in which a family assessment
is completed. Reports in which a family assessment is completed shall not be entered into
the central registry contained in § 63.2-1515; and

7. Commence an immediate investigation, if at any time during the completion of the
family assessment, the local department determines that an investigation is required.

C. When a local department has been designated as a child-protective services differential
response agency by the Department, the local department may investigate any report of
child abuse or neglect, but the following valid reports of child abuse or neglect shall be
investigated: (i) sexual abuse, (ii) child fatality, (iii) abuse or neglect resulting in serious
injury as defined in § 18.2-371.1, (iv) child has been taken into the custody of the local
department, or (v) cases involving a caretaker at a state-licensed child day center,
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religiously exempt child day center, licensed, registered or approved family day home,
private or public school, hospital or any institution.

(2000, c. 500, § 63.1-248.6:02; 2002, cc. 641, 642, 747.)
8§ 63.2-1507. Cooperation by state entities.

All law-enforcement departments and other state and local departments, agencies,
authorities and institutions shall cooperate with each child-protective services coordinator
of a local department and any multi-discipline teams in the detection and prevention of
child abuse.

(1975, c. 341, § 63.1-248.17; 2002, c. 747.)
§ 63.2-1508. Valid report or complaint.

A valid report or complaint means the local department has evaluated the information and
allegations of the report or complaint and determined that the local department shall
conduct an investigation or family assessment because the following elements are
present:

1. The alleged victim child or children are under the age of eighteen at the time of the
complaint or report;

2. The alleged abuser is the alleged victim child's parent or other caretaker;
3. The local department receiving the complaint or report has jurisdiction; and
4. The circumstances described allege suspected child abuse or neglect.

Nothing in this section shall relieve any person specified in 8 63.2-1509 from making a
report required by that section, regardless of the identity of the person suspected to have
caused such abuse or neglect.

(1975, c. 341, § 63.1-248.2; 1981, c. 123; 1986, c. 308; 1990, c. 760; 1995, c. 520; 2000,
c. 500; 2002, c. 747.)

8§ 63.2-1509. (Effective until March 31, 2009) Physicians, nurses, teachers, etc., to report
certain injuries to children; penalty for failure to report.

A. The following persons who, in their professional or official capacity, have reason to
suspect that a child is an abused or neglected child, shall report the matter immediately to
the local department of the county or city wherein the child resides or wherein the abuse
or neglect is believed to have occurred or to the Department's toll-free child abuse and
neglect hotline:
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1. Any person licensed to practice medicine or any of the healing arts;
2. Any hospital resident or intern, and any person employed in the nursing profession;
3. Any person employed as a social worker;
4. Any probation officer;

5. Any teacher or other person employed in a public or private school, kindergarten or
nursery school,

6. Any person providing full-time or part-time child care for pay on a regularly planned
basis;

7. Any mental health professional,
8. Any law-enforcement officer or animal control officer;
9. Any mediator eligible to receive court referrals pursuant to § 8.01-576.8;

10. Any professional staff person, not previously enumerated, employed by a private or
state-operated hospital, institution or facility to which children have been committed or
where children have been placed for care and treatment;

11. Any person associated with or employed by any private organization responsible for
the care, custody or control of children;

12. Any person who is designated a court-appointed special advocate pursuant to Article
5(89.1-151 et seq.) of Chapter 1 of Title 9.1;

13. Any person, over the age of 18 years, who has received training approved by the
Department of Social Services for the purposes of recognizing and reporting child abuse
and neglect; and

14. Any person employed by a local department as defined in § 63.2-100 who determines
eligibility for public assistance.

This subsection shall not apply to any regular minister, priest, rabbi, imam, or duly
accredited practitioner of any religious organization or denomination usually referred to
as a church as it relates to (i) information required by the doctrine of the religious
organization or denomination to be kept in a confidential manner or (ii) information that
would be subject to § 8.01-400 or 19.2-271.3 if offered as evidence in court.

If neither the locality in which the child resides nor where the abuse or neglect is believed
to have occurred is known, then such report shall be made to the local department of the
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county or city where the abuse or neglect was discovered or to the Department's toll-free
child abuse and neglect hotline.

If an employee of the local department is suspected of abusing or neglecting a child, the
report shall be made to the court of the county or city where the abuse or neglect was
discovered. Upon receipt of such a report by the court, the judge shall assign the report to
a local department that is not the employer of the suspected employee for investigation or
family assessment. The judge may consult with the Department in selecting a local
department to respond to the report or the complaint.

If the information is received by a teacher, staff member, resident, intern or nurse in the
course of professional services in a hospital, school or similar institution, such person
may, in place of said report, immediately notify the person in charge of the institution or
department, or his designee, who shall make such report forthwith.

The initial report may be an oral report but such report shall be reduced to writing by the
child abuse coordinator of the local department on a form prescribed by the Board. Any
person required to make the report pursuant to this subsection shall disclose all
information that is the basis for his suspicion of abuse or neglect of the child and, upon
request, shall make available to the child-protective services coordinator and the local
department, which is the agency of jurisdiction, any information, records, or reports that
document the basis for the report. All persons required by this subsection to report
suspected abuse or neglect who maintain a record of a child who is the subject of such a
report shall cooperate with the investigating agency and shall make related information,
records and reports available to the investigating agency unless such disclosure violates
the federal Family Educational Rights and Privacy Act (20 U.S.C. § 1232g). Provision of
such information, records, and reports by a health care provider shall not be prohibited by
8 8.01-399. Criminal investigative reports received from law-enforcement agencies shall
not be further disseminated by the investigating agency nor shall they be subject to public
disclosure.

B. For purposes of subsection A, "reason to suspect that a child is abused or neglected"
shall include (i) a finding made by an attending physician within seven days of a child's
birth that the results of a blood or urine test conducted within 48 hours of the birth of the
child indicate the presence of a controlled substance not prescribed for the mother by a
physician; (ii) a finding by an attending physician made within 48 hours of a child's birth
that the child was born dependent on a controlled substance which was not prescribed by
a physician for the mother and has demonstrated withdrawal symptoms; (iii) a diagnosis
by an attending physician made within seven days of a child's birth that the child has an
illness, disease or condition which, to a reasonable degree of medical certainty, is
attributable to in utero exposure to a controlled substance which was not prescribed by a
physician for the mother or the child; or (iv) a diagnosis by an attending physician made
within seven days of a child's birth that the child has fetal alcohol syndrome attributable
to in utero exposure to alcohol. When "reason to suspect™ is based upon this subsection,
such fact shall be included in the report along with the facts relied upon by the person
making the report.
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C. Any person who makes a report or provides records or information pursuant to
subsection A or who testifies in any judicial proceeding arising from such report, records,
or information shall be immune from any civil or criminal liability or administrative
penalty or sanction on account of such report, records, information, or testimony, unless
such person acted in bad faith or with malicious purpose.

D. Any person required to file a report pursuant to this section who fails to do so within
72 hours of his first suspicion of child abuse or neglect shall be fined not more than $500
for the first failure and for any subsequent failures not less than $100 nor more than
$1,000.

(1975, c. 341, § 63.1-248.3; 1976, c. 348; 1978, c. 747; 1993, c. 443; 1994, c. 840; 1995,
c. 810; 1998, cc. 704, 716; 1999, c. 606; 2000, c. 500; 2001, c. 853; 2002, cc. 747, 860;
2006, cc. 530, 801; 2008, c. 43.)

8 63.2-1509. (Effective March 31, 2009) Physicians, nurses, teachers, etc., to report
certain injuries to children; penalty for failure to report.

A. The following persons who, in their professional or official capacity, have reason to
suspect that a child is an abused or neglected child, shall report the matter immediately to
the local department of the county or city wherein the child resides or wherein the abuse
or neglect is believed to have occurred or to the Department's toll-free child abuse and
neglect hotline:

1. Any person licensed to practice medicine or any of the healing arts;

2. Any hospital resident or intern, and any person employed in the nursing profession;

3. Any person employed as a social worker;

4. Any probation officer;

5. Any teacher or other person employed in a public or private school, kindergarten or
nursery school,

6. Any person providing full-time or part-time child care for pay on a regularly planned
basis;

7. Any mental health professional,
8. Any law-enforcement officer or animal control officer;

9. Any mediator eligible to receive court referrals pursuant to § 8.01-576.8;
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10. Any professional staff person, not previously enumerated, employed by a private or
state-operated hospital, institution or facility to which children have been committed or
where children have been placed for care and treatment;

11. Any person associated with or employed by any private organization responsible for
the care, custody or control of children;

12. Any person who is designated a court-appointed special advocate pursuant to Article
5(89.1-151 et seq.) of Chapter 1 of Title 9.1;

13. Any person, over the age of 18 years, who has received training approved by the
Department of Social Services for the purposes of recognizing and reporting child abuse
and neglect;

14. Any person employed by a local department as defined in 8 63.2-100 who determines
eligibility for public assistance; and

15. Any emergency medical services personnel certified by the Board of Health pursuant
to § 32.1-111.5, unless such personnel immediately reports the matter directly to the
attending physician at the hospital to which the child is transported, who shall make such
report forthwith.

This subsection shall not apply to any regular minister, priest, rabbi, imam, or duly
accredited practitioner of any religious organization or denomination usually referred to
as a church as it relates to (i) information required by the doctrine of the religious
organization or denomination to be kept in a confidential manner or (ii) information that
would be subject to § 8.01-400 or 19.2-271.3 if offered as evidence in court.

If neither the locality in which the child resides nor where the abuse or neglect is believed
to have occurred is known, then such report shall be made to the local department of the
county or city where the abuse or neglect was discovered or to the Department's toll-free
child abuse and neglect hotline.

If an employee of the local department is suspected of abusing or neglecting a child, the
report shall be made to the court of the county or city where the abuse or neglect was
discovered. Upon receipt of such a report by the court, the judge shall assign the report to
a local department that is not the employer of the suspected employee for investigation or
family assessment. The judge may consult with the Department in selecting a local
department to respond to the report or the complaint.

If the information is received by a teacher, staff member, resident, intern or nurse in the
course of professional services in a hospital, school or similar institution, such person
may, in place of said report, immediately notify the person in charge of the institution or
department, or his designee, who shall make such report forthwith.
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The initial report may be an oral report but such report shall be reduced to writing by the
child abuse coordinator of the local department on a form prescribed by the Board. Any
person required to make the report pursuant to this subsection shall disclose all
information that is the basis for his suspicion of abuse or neglect of the child and, upon
request, shall make available to the child-protective services coordinator and the local
department, which is the agency of jurisdiction, any information, records, or reports that
document the basis for the report. All persons required by this subsection to report
suspected abuse or neglect who maintain a record of a child who is the subject of such a
report shall cooperate with the investigating agency and shall make related information,
records and reports available to the investigating agency unless such disclosure violates
the federal Family Educational Rights and Privacy Act (20 U.S.C. § 1232g). Provision of
such information, records, and reports by a health care provider shall not be prohibited by
8§ 8.01-399. Criminal investigative reports received from law-enforcement agencies shall
not be further disseminated by the investigating agency nor shall they be subject to public
disclosure.

B. For purposes of subsection A, "reason to suspect that a child is abused or neglected"
shall include (i) a finding made by an attending physician within seven days of a child's
birth that the results of a blood or urine test conducted within 48 hours of the birth of the
child indicate the presence of a controlled substance not prescribed for the mother by a
physician; (ii) a finding by an attending physician made within 48 hours of a child's birth
that the child was born dependent on a controlled substance which was not prescribed by
a physician for the mother and has demonstrated withdrawal symptoms; (iii) a diagnosis
by an attending physician made within seven days of a child's birth that the child has an
illness, disease or condition which, to a reasonable degree of medical certainty, is
attributable to in utero exposure to a controlled substance which was not prescribed by a
physician for the mother or the child; or (iv) a diagnosis by an attending physician made
within seven days of a child's birth that the child has fetal alcohol syndrome attributable
to in utero exposure to alcohol. When "reason to suspect™ is based upon this subsection,
such fact shall be included in the report along with the facts relied upon by the person
making the report.

C. Any person who makes a report or provides records or information pursuant to
subsection A or who testifies in any judicial proceeding arising from such report, records,
or information shall be immune from any civil or criminal liability or administrative
penalty or sanction on account of such report, records, information, or testimony, unless
such person acted in bad faith or with malicious purpose.

D. Any person required to file a report pursuant to this section who fails to do so within
72 hours of his first suspicion of child abuse or neglect shall be fined not more than $500
for the first failure and for any subsequent failures not less than $100 nor more than
$1,000.

(1975, c. 341, § 63.1-248.3; 1976, c. 348; 1978, c. 747; 1993, c. 443; 1994, c. 840; 1995,
c. 810; 1998, cc. 704, 716; 1999, c. 606; 2000, c. 500; 2001, c. 853; 2002, cc. 747, 860;
2006, cc. 530, 801; 2008, cc. 43, 268.)
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8§ 63.2-1510. Complaints by others of certain injuries to children.

Any person who suspects that a child is an abused or neglected child may make a
complaint concerning such child, except as hereinafter provided, to the local department
of the county or city wherein the child resides or wherein the abuse or neglect is believed
to have occurred or to the Department's toll-free child abuse and neglect hotline. If an
employee of the local department is suspected of abusing or neglecting a child, the
complaint shall be made to the court of the county or city where the abuse or neglect was
discovered. Upon receipt of such a report by the court, the judge shall assign the report to
a local department that is not the employer of the suspected employee for investigation or
family assessment; or, if the judge believes that no local department in a reasonable
geographic distance can be impartial in responding to the reported case, the judge shall
assign the report to the court service unit of his court for evaluation. The judge may
consult with the Department in selecting a local department to respond to the report or
complaint. Such a complaint may be oral or in writing and shall disclose all information
which is the basis for the suspicion of abuse or neglect of the child.

(1975, c. 341, § 63.1-248.4; 1976, c. 348; 1994, c. 840; 2000, c. 500; 2002, c. 747.)

8 63.2-1511. Complaints of abuse and neglect against school personnel; interagency
agreement.

A. If a teacher, principal or other person employed by a local school board or employed
in a school operated by the Commonwealth is suspected of abusing or neglecting a child
in the course of his educational employment, the complaint shall be investigated in
accordance with 8§ 63.2-1503, 63.2-1505 and 63.2-1516.1. Pursuant to § 22.1-279.1, no
teacher, principal or other person employed by a school board or employed in a school
operated by the Commonwealth shall subject a student to corporal punishment. However,
this prohibition of corporal punishment shall not be deemed to prevent (i) the use of
incidental, minor or reasonable physical contact or other actions designed to maintain
order and control; (ii) the use of reasonable and necessary force to quell a disturbance or
remove a student from the scene of a disturbance that threatens physical injury to persons
or damage to property; (iii) the use of reasonable and necessary force to prevent a student
from inflicting physical harm on himself; (iv) the use of reasonable and necessary force
for self-defense or the defense of others; or (v) the use of reasonable and necessary force
to obtain possession of weapons or other dangerous objects or controlled substances or
paraphernalia that are upon the person of the student or within his control. In determining
whether the actions of a teacher, principal or other person employed by a school board or
employed in a school operated by the Commonwealth are within the exceptions provided
in this section, the local department shall examine whether the actions at the time of the
event that were made by such person were reasonable.

B. For purposes of this section, "corporal punishment,” "abuse,” or "neglect” shall not
include physical pain, injury or discomfort caused by the use of incidental, minor or

reasonable physical contact or other actions designed to maintain order and control as
permitted in clause (i) of subsection A or the use of reasonable and necessary force as

Page 15 of 30
Code of Virginia — CPS Section
July 2008



Code of Virginia

permitted by clauses (ii), (iii), (iv), and (v) of subsection A, or by participation in practice
or competition in an interscholastic sport, or participation in physical education or an
extracurricular activity.

C. If, after an investigation of a complaint under this section, the local department
determines that the actions or omissions of a teacher, principal, or other person employed
by a local school board or employed in a school operated by the Commonwealth were
within such employee’s scope of employment and were taken in good faith in the course
of supervision, care, or discipline of students, then the standard in determining if a report
of abuse or neglect is founded is whether such acts or omissions constituted gross
negligence or willful misconduct.

D. Each local department and local school division shall adopt a written interagency
agreement as a protocol for investigating child abuse and neglect reports against school
personnel. The interagency agreement shall be based on recommended procedures for
conducting investigations developed by the Departments of Education and Social
Services.

(2001, c. 588, § 63.1-248.4:1; 2002, c. 747; 2003, cc. 986, 1013; 2005, cc. 767, 806.)
8§ 63.2-1512. Immunity of person making report, etc., from liability.

Any person making a report pursuant to § 63.2-1509, a complaint pursuant to § 63.2-
1510, or who takes a child into custody pursuant to § 63.2-1517, or who participates in a
judicial proceeding resulting therefrom shall be immune from any civil or criminal
liability in connection therewith, unless it is proven that such person acted in bad faith or
with malicious intent.

(1975, c. 341, § 63.1-248.5; 1988, c. 686; 2002, c. 747.)
8 63.2-1513. Knowingly making false reports; penalties.

A. Any person fourteen years of age or older who makes or causes to be made a report of
child abuse or neglect pursuant to this chapter that he knows to be false shall be guilty of
a Class 1 misdemeanor. Any person fourteen years of age or older who has been
previously convicted under this subsection and who is subsequently convicted under this
subsection shall be guilty of a Class 6 felony.

B. The child-protective services records regarding the person who was alleged to have
committed abuse or neglect that result from a report for which a conviction is obtained
under this section shall be purged immediately by any custodian of such records upon
presentation to the custodian of a certified copy of such conviction. After purging the
records, the custodian shall notify the person in writing that such records have been
purged.

(1996, cc. 813, 836, § 63.1-248.5:1.01; 1999, c. 828; 2002, c. 747.)
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8 63.2-1514. Retention of records in all reports; procedures regarding unfounded reports
alleged to be made in bad faith or with malicious intent.

A. The local department shall retain the records of all reports or complaints made
pursuant to this chapter, in accordance with regulations adopted by the Board.

B. The Department shall maintain a child abuse and neglect information system that
includes a central registry of founded complaints, pursuant to § 63.2-1515. The
Department shall maintain all (i) unfounded investigations, (ii) family assessments, and
(iii) reports or complaints determined to be not valid in a record which is separate from
the central registry and accessible only to the Department and to local departments for
child-protective services. The purpose of retaining these complaints or reports is to
provide local departments with information regarding prior complaints or reports. In no
event shall the mere existence of a prior complaint or report be used to determine that a
subsequent complaint or report is founded. The subject of the complaint or report is the
person who is alleged to have committed abuse or neglect. The subject of the complaint
or report shall have access to his own record. The record of unfounded investigations and
complaints and reports determined to be not valid shall be purged one year after the date
of the complaint or report if there are no subsequent complaints or reports regarding the
same child or the person who is the subject of the complaint or report in that one year.
The local department shall retain such records for an additional period of up to two years
if requested in writing by the person who is the subject of such complaint or report. The
record of family assessments shall be purged three years after the date of the complaint or
report if there are no subsequent complaints or reports regarding the same child or the
person who is the subject of the report in that three-year period. The child-protective
services records regarding the petitioner which result from such complaint or report shall
be purged immediately by any custodian of such records upon presentation to the
custodian of a certified copy of a court order that there has been a civil action that
determined that the complaint or report was made in bad faith or with malicious intent.
After purging the records, the custodian shall notify the petitioner in writing that the
records have been purged.

C. At the time the local department notifies a person who is the subject of a complaint or
report made pursuant to this chapter that such complaint or report is either an unfounded
investigation or a completed family assessment, it shall notify him how long the record
will be retained and of the availability of the procedures set out in this section regarding
reports or complaints alleged to be made in bad faith or with malicious intent. Upon
request, the local department shall advise the person who was the subject of an
unfounded investigation if the complaint or report was made anonymously. However, the
identity of a complainant or reporter shall not be disclosed.

D. Any person who is the subject of an unfounded report or complaint made pursuant to
this chapter who believes that such report or complaint was made in bad faith or with
malicious intent may petition the circuit court in the jurisdiction in which the report or
complaint was made for the release to such person of the records of the investigation or
family assessment. Such petition shall specifically set forth the reasons such person
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believes that such report or complaint was made in bad faith or with malicious intent.
Upon the filing of such petition, the circuit court shall request and the local department
shall provide to the circuit court its records of the investigation or family assessment for
the circuit court's in camera review. The petitioner shall be entitled to present evidence to
support his petition. If the circuit court determines that there is a reasonable question of
fact as to whether the report or complaint was made in bad faith or with malicious intent
and that disclosure of the identity of the complainant would not be likely to endanger the
life or safety of the complainant, it shall provide to the petitioner a copy of the records of
the investigation or family assessment. The original records shall be subject to discovery
in any subsequent civil action regarding the making of a complaint or report in bad faith
or with malicious intent.

(1988, c. 686, § 63.1-248.5:1; 1996, cc. 780, 791; 2000, c. 500; 2002, c. 747; 2003, c.
634; 2005, c. 77.)

8 63.2-1515. Central registry; disclosure of information.

The central registry shall contain such information as shall be prescribed by Board
regulation; however, when the founded case of abuse or neglect does not name the
parents or guardians of the child as the abuser or neglector, and the abuse or neglect
occurred in a licensed or unlicensed child day center, a licensed, registered or approved
family day home, a private or public school, or a children's residential facility, the child's
name shall not be entered on the registry without consultation with and permission of the
parents or guardians. If a child's name currently appears on the registry without
consultation with and permission of the parents or guardians for a founded case of abuse
and neglect that does not name the parents or guardians of the child as the abuser or
neglector, such parents or guardians may have the child's name removed by written
request to the Department. The information contained in the central registry shall not be
open to inspection by the public. However, appropriate disclosure may be made in
accordance with Board regulations.

The Department shall respond to requests for a search of the central registry made by (i)
local departments and (ii) local school boards regarding applicants for employment,
pursuant to § 22.1-296.4, in cases where there is no match within the central registry
within 10 business days of receipt of such requests. In cases where there is a match
within the central registry regarding applicants for employment, the Department shall
respond to requests made by local departments and local school boards within 30
business days of receipt of such requests. The response may be by first-class mail or
facsimile transmission.

Any central registry check of a person who has applied to be a volunteer with a (a)
Virginia affiliate of Big Brothers/Big Sisters of America, (b) Virginia affiliate of
Compeer, (c) Virginia affiliate of Childhelp USA/rs, (d) volunteer fire company or
volunteer rescue squad, or (e) with a court-appointed special advocate program pursuant
to § 9.1-153 shall be conducted at no charge.
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(1975, c. 341, § 63.1-248.8; 1993, cc. 48, 348, 955; 1994, cc. 700, 830; 2000, cc. 95, 734,
805; 2001, c. 321; 2002, cc. 371, 747; 2004, c. 74.)

8§ 63.2-1516. Tape recording child abuse investigations.

Any person who is suspected of abuse or neglect of a child and who is the subject of an
investigation or family assessment pursuant to this chapter may tape record any
communications between him and child-protective services personnel that take place
during the course of such investigation or family assessment, provided all parties to the
conversation are aware the conversation is to be recorded. The parties' knowledge of the
recording shall be demonstrated by a declaration at the beginning of the recorded portion
of the conversation that the recording is to be made. If a person who is suspected of abuse
or neglect of a child and who is the subject of an investigation or family assessment
pursuant to this chapter elects to make a tape recording as provided in this section, the
child-protective services personnel may also make such a recording.

(1990, c. 867, § 63.1-248.6:2; 2000, c. 500; 2002, c. 747.)

8 63.2-1516.01. Investigation procedures involving person who is the subject of
complaint.

The local department shall, at the initial time of contact with the person subject to a child
abuse and neglect investigation, advise such person of the complaints or allegations made
against the person, in a manner that is consistent with laws protecting the rights of the
person making the report or complaint. In cases where a child is alleged to have been
abused or neglected by a teacher, principal or other person employed by a local school
board or employed in a school operated by the Commonwealth, in the course of such
employment in a nonresidential setting, the provisions of § 63.2-1516.1 shall also apply.

(2004, cc. 93, 233.)

8 63.2-1516.1. Investigation procedures when school employee is subject of the
complaint or report; release of information in joint investigations.

A. Except as provided in subsection B of this section, in cases where a child is alleged to
have been abused or neglected by a teacher, principal or other person employed by a local
school board or employed in a school operated by the Commonwealth, in the course of
such employment in a nonresidential setting, the local department conducting the
investigation shall comply with the following provisions in conducting its investigation:

1. The local department shall conduct a face-to-face interview with the person who is the
subject of the complaint or report.

2. At the onset of the initial interview with the alleged abuser or neglector, the local
department shall notify him in writing of the general nature of the complaint and the
identity of the alleged child victim regarding the purpose of the contacts.
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3. The written notification shall include the information that the alleged abuser or
neglector has the right to have an attorney or other representative of his choice present
during his interviews. However, the failure by a representative of the Department of
Social Services to so advise the subject of the complaint shall not cause an otherwise
voluntary statement to be inadmissible in a criminal proceeding.

4. Written notification of the findings shall be submitted to the alleged abuser or
neglector. The notification shall include a summary of the investigation and an
explanation of how the information gathered supports the disposition.

5. The written notification of the findings shall inform the alleged abuser or neglector of
his right to appeal.

6. The written notification of the findings shall inform the alleged abuser or neglector of
his right to review information about himself in the record with the following exceptions:

a. The identity of the person making the report.
b. Information provided by any law-enforcement official.
c. Information that may endanger the well-being of the child.

d. The identity of a witness or any other person if such release may endanger the life or
safety of such witness or person.

B. In all cases in which an alleged act of child abuse or neglect is also being criminally
investigated by a law-enforcement agency, and the local department is conducting a joint
investigation with a law-enforcement officer in regard to such an alleged act, no
information in the possession of the local department from such joint investigation shall
be released by the local department except as authorized by the investigating law-
enforcement officer or his supervisor or the local attorney for the Commonwealth.

C. Failure to comply with investigation procedures does not preclude a finding of abuse
or neglect if such a finding is warranted by the facts.

(2003, cc. 986, 1013.)
8§ 63.2-1517. Authority to take child into custody.

A. A physician or child-protective services worker of a local department or law-
enforcement official investigating a report or complaint of abuse and neglect may take a
child into custody for up to 72 hours without prior approval of parents or guardians
provided:

1. The circumstances of the child are such that continuing in his place of residence or in
the care or custody of the parent, guardian, custodian or other person responsible for the
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child's care, presents an imminent danger to the child's life or health to the extent that
severe or irremediable injury would be likely to result or if evidence of abuse is
perishable or subject to deterioration before a hearing can be held;

2. A court order is not immediately obtainable;
3. The court has set up procedures for placing such children;

4. Following taking the child into custody, the parents or guardians are notified as soon as
practicable. Every effort shall be made to provide such notice in person;

5. A report is made to the local department; and

6. The court is notified and the person or agency taking custody of such child obtains, as
soon as possible, but in no event later than 72 hours, an emergency removal order
pursuant to § 16.1-251; however, if a preliminary removal order is issued after a hearing
held in accordance with § 16.1-252 within 72 hours of the removal of the child, an
emergency removal order shall not be necessary. Any person or agency petitioning for an
emergency removal order after four hours have elapsed following taking custody of the
child shall state the reasons therefor pursuant to § 16.1-251.

B. If the 72-hour period for holding a child in custody and for obtaining a preliminary or
emergency removal order expires on a Saturday, Sunday, or legal holiday or day on
which the court is lawfully closed, the 72 hours shall be extended to the next day that is
not a Saturday, Sunday, or legal holiday or day on which the court is lawfully closed.

(1975, c. 341, § 63.1-248.9; 1977, c. 559; 1992, c. 688; 1994, c. 643; 1998, c. 760; 2001,
c. 837; 2002, c. 747; 2003, c. 508.)

§ 63.2-1518. Authority to talk to child or sibling.

Any person required to make a report or conduct an investigation or family assessment,
pursuant to this chapter may talk to any child suspected of being abused or neglected or
to any of his siblings without consent of and outside the presence of his parent, guardian,
legal custodian, or other person standing in loco parentis, or school personnel.

(1975, c. 341, § 63.1-248.10; 1979, c. 453; 1986, c. 308; 2000, c. 500; 2002, c. 747.)

8 63.2-1519. Physician-patient and husband-wife privileges inapplicable.

In any legal proceeding resulting from the filing of any report or complaint pursuant to
this chapter, the physician-patient and husband-wife privileges shall not apply.

(1975, c. 341, § 63.1-248.11; 2002, c. 747.)
8 63.2-1520. Photographs and X-rays of child; use as evidence.
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In any case of suspected child abuse, photographs and X-rays of the child may be taken
without the consent of the parent or other person responsible for such child as a part of
the medical evaluation. Photographs of the child may also be taken without the consent of
the parent or other person responsible for such child as a part of the investigation or
family assessment of the case by the local department or the court; however, such
photographs shall not be used in lieu of medical evaluation. Such photographs and X-rays
may be introduced into evidence in any subsequent proceeding.

The court receiving such evidence may impose such restrictions as to the confidentiality
of photographs of any minor as it deems appropriate.

(1975, c. 341, § 63.1-248.13; 1978, c. 553; 2000, c. 500; 2002, c. 747.)
8 63.2-1521. Testimony by child using two-way closed-circuit television.

A. In any civil proceeding involving alleged abuse or neglect of a child pursuant to this
chapter or pursuant to 88 16.1-241, 16.1-251, 16.1-252, 16.1-253, 16.1-283 or § 20-
107.2, the child's attorney or guardian ad litem or, if the child has been committed to the
custody of a local department, the attorney for the local department may apply for an
order from the court that the testimony of the alleged victim or of a child witness be taken
in a room outside the courtroom and be televised by two-way closed-circuit television.
The person seeking such order shall apply for the order at least seven days before the trial
date.

B. The provisions of this section shall apply to the following:

1. An alleged victim who was fourteen years of age or under on the date of the alleged
offense and is sixteen or under at the time of the trial; and

2. Any child witness who is fourteen years of age or under at the time of the trial.

C. The court may order that the testimony of the child be taken by closed-circuit
television as provided in subsections A and B if it finds that the child is unavailable to
testify in open court in the presence of the defendant, the jury, the judge, and the public,
for any of the following reasons:

1. The child's persistent refusal to testify despite judicial requests to do so;

2. The child's substantial inability to communicate about the offense; or

3. The substantial likelihood, based upon expert opinion testimony, that the child will
suffer severe emotional trauma from so testifying.

Any ruling on the child's unavailability under this subsection shall be supported by the
court with findings on the record or with written findings in a court not of record.
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D. In any proceeding in which closed-circuit television is used to receive testimony, the
attorney for the child and the defendant's attorney and, if the child has been committed to
the custody of a local board, the attorney for the local board shall be present in the room
with the child, and the child shall be subject to direct and cross examination. The only
other persons allowed to be present in the room with the child during his testimony shall
be the guardian ad litem, those persons necessary to operate the closed-circuit equipment,
and any other person whose presence is determined by the court to be necessary to the
welfare and well-being of the child.

E. The child's testimony shall be transmitted by closed-circuit television into the
courtroom for the defendant, jury, judge and public to view. The defendant shall be
provided with a means of private, contemporaneous communication with his attorney
during the testimony.

(1988, c. 845, § 63.1-248.13:1; 1999, c. 668; 2002, c. 747.)
§ 63.2-1522. Admission of evidence of sexual acts with children.

A. In any civil proceeding involving alleged abuse or neglect of a child pursuant to this
chapter or pursuant to 88 16.1-241, 16.1-251, 16.1-252, 16.1-253, 16.1-283 or § 20-
107.2, an out-of-court statement made by a child the age of twelve or under at the time
the statement is offered into evidence, describing any act of a sexual nature performed
with or on the child by another, not otherwise admissible by statute or rule, may be
admissible in evidence if the requirements of subsection B are met.

B. An out-of-court statement may be admitted into evidence as provided in subsection A
if:

1. The child testifies at the proceeding, or testifies by means of a videotaped deposition or
closed-circuit television, and at the time of such testimony is subject to cross examination
concerning the out-of-court statement or the child is found by the court to be unavailable
to testify on any of these grounds:

a. The child's death;

b. The child's absence from the jurisdiction, provided such absence is not for the purpose
of preventing the availability of the child to testify;

c. The child's total failure of memory;
d. The child's physical or mental disability;
e. The existence of a privilege involving the child;

f. The child's incompetency, including the child's inability to communicate about the
offense because of fear or a similar reason; and
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SECTION 1: CHILD ABUSE PREVENTION AND TREATMENT ACT

SEC. 106. GRANTS TO STATES FOR CHILD ABUSE AND NEGLECT PREVENTION AND TREATMENT
PROGRAMS. [42 U.S.C. 5106a]

[This section was amended by sec. 114 of P.L. 108-36.]

a. DEVELOPMENT AND OPERATION GRANTS.—The Secretary shall make grants to the States, based on the
population of children under the age of 18 in each State that applies for a grant under this section, for
purposes of assisting the States in improving the child protective services system of each such State in—

1. the intake, assessment, screening, and investigation of reports of abuse and neglect;

A. creating and improving the use of multidisciplinary teams and interagency protocols to
enhance investigations; and
B. improving legal preparation and representation, including—

i. procedures for appealing and responding to appeals of substantiated reports of abuse
and neglect; and

ii. provisions for the appointment of an individual appointed to represent a child in judicial
proceedings;

3. case management, including ongoing case monitoring, and delivery of services and treatment
provided to children and their families;

4. enhancing the general child protective system by developing, improving, and implementing risk and
safety assessment tools and protocols;

5. developing and updating systems of technology that support the program and track reports of child
abuse and neglect from intake through final disposition and allow interstate and intrastate
information exchange;

6. developing, strengthening, and facilitating training including—

A. training regarding research-based strategies to promote collaboration with the families;
B. training regarding the legal duties of such individuals; and
C. personal safety training for case workers;

7. improving the skills, qualifications, and availability of individuals providing services to children and
families, and the supervisors of such individuals, through the child protection system, including
improvements in the recruitment and retention of caseworkers;

8. developing and facilitating training protocols for individuals mandated to report child abuse or
neglect;

9. developing and facilitating research-based strategies for training individuals mandated to report
child abuse or neglect;

10. developing, implementing, or operating programs to assist in obtaining or coordinating necessary
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11.

12.

13.

14.

services for families of disabled infants with life-threatening conditions, including—

A. existing social and health services;

B. financial assistance; and

C. services necessary to facilitate adoptive placement of any such infants who have been
relinquished for adoption.

developing and delivering information to improve public education relating to the role and
responsibilities of the child protection system and the nature and basis for reporting suspected
incidents of child abuse and neglect;

developing and enhancing the capacity of community-based programs to integrate shared
leadership strategies between parents and professionals to prevent and treat child abuse and
neglect at the neighborhood level;

supporting and enhancing interagency collaboration between the child protection system and the
juvenile justice system for improved delivery of services and treatment, including methods for
continuity of treatment plan and services as children transition between systems; or

supporting and enhancing collaboration among public health agencies, the child protection system,
and private community-based programs to provide child abuse and neglect prevention and
treatment services (including linkages with education systems) and to address the health needs,
including mental health needs, of children identified as abused or neglected, including supporting
prompt, comprehensive health and developmental evaluations for children who are the subject of
substantiated child maltreatment reports.

b. ELIGIBILITY REQUIREMENTS.—

1.

2.

STATE PLAN.—

A. IN GENERAL.—To be eligible to receive a grant under this section, a State shall, at the time
of the initial grant application and every 5 years thereafter, prepare and submit to the
Secretary a State plan that specifies the areas of the child protective services system
described in subsection (a) of this section that the State intends to address with amounts
received under the grant.

B. ADDITIONAL REQUIREMENT.—After the submission of the initial grant application under
subparagraph (A), the State shall provide notice to the Secretary—

i. of any substantive changes; and

ii. any significant changes to how funds provided under this section are used to support
the activities which may differ from the activities as described in the current State
application.

COORDINATION.—A State plan submitted under paragraph (1) shall, to the maximum extent
practicable, be coordinated with the State plan under part B of title IV of the Social Security Act [42
U.S.C. 620 et seq.] relating to child welfare services and family preservation and family support
services, and shall contain an outline of the activities that the State intends to carry out using
amounts received under the grant to achieve the purposes of this title, including—

A. an assurance in the form of a certification by the chief executive officer of the State that the
State has in effect and is enforcing a State law, or has in effect and is operating a Statewide
program, relating to child abuse and neglect that includes—

i. provisions or procedures for the reporting of known and suspected instances of child
abuse and neglect;

ii. policies and procedures (including appropriate referrals to child protection service
systems and for other appropriate services) to address the needs of infants born and
identified as being affected by illegal substance abuse or withdrawal symptoms
resulting from prenatal drug exposure, including a requirement that health care
providers involved in the delivery or care of such infants notify the child protective
services system of the occurrence of such condition of such infants, except that such
notification shall not be construed to—

|I. establish a definition under Federal law of what constitutes child abuse; or
I1. require prosecution for any illegal action.

iii. the development of a plan of safe care for the infant born and identified as being
affected by illegal substance abuse or withdrawal symptoms;
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iv.

V.

Vi.

Vii.

Viii.

Xi.

Xii.

xiii.

Xiv.
XV.

XVi.

procedures for the immediate screening, risk and safety assessment, and prompt
investigation of such reports;

triage procedures for the appropriate referral of a child not at risk of imminent harm to
a community organization or voluntary preventive service;

procedures for immediate steps to be taken to ensure and protect the safety of the
abused or neglected child and of any other child under the same care who may also be
in danger of abuse or neglect and ensuring their placement in a safe environment;
provisions for immunity from prosecution under State and local laws and regulations
for individuals making good faith reports of suspected or known instances of child
abuse or neglect;

methods to preserve the confidentiality of all records in order to protect the rights of
the child and of the child’s parents or guardians, including requirements ensuring that
reports and records made and maintained pursuant to the purposes of this title shall
only be made available to—

I. individuals who are the subject of the report;
Il. Federal, State, or local government entities, or any agent of such entities, as
described in clause (ix);
I11. child abuse citizen review panels;
IV. child fatality review panels;
V. a grand jury or court, upon a finding that information in the record is necessary
for the determination of an issue before the court or grand jury; and
V1. other entities or classes of individuals statutorily authorized by the State to
receive such information pursuant to a legitimate State purpose;

provisions to require a State to disclose confidential information to any Federal, State,
or local government entity, or any agent of such entity, that has a need for such
information in order to carry out its responsibilities under law to protect children from
abuse and neglect;

provisions which allow for public disclosure of the findings or information about the
case of child abuse or neglect which has resulted in a child fatality or near fatality;

the cooperation of State law enforcement officials, court of competent jurisdiction, and
appropriate State agencies providing human services in the investigation, assessment,
prosecution, and treatment of child abuse or neglect;

provisions requiring, and procedures in place that facilitate the prompt expungement of
any records that are accessible to the general public or are used for purposes of
employment or other background checks in cases determined to be unsubstantiated or
false, except that nothing in this section shall prevent State child protective services
agencies from keeping information on unsubstantiated reports in their casework files to
assist in future risk and safety assessment;

provisions and procedures requiring that in every case involving an abused or
neglected child which results in a judicial proceeding, a guardian ad litem who has
received training appropriate to the role, and who may be an attorney or a court
appointed special advocate who has received training appropriate to that role (or
both), shall be appointed to represent the child in such proceedings—

I. to obtain first-hand, a clear understanding of the situation and needs of the
child; and

I1. to make recommendations to the court concerning the best interests of the
child;

the establishment of citizen review panels in accordance with subsection (c);
provisions, procedures, and mechanisms—

I. for the expedited termination of parental rights in the case of any infant
determined to be abandoned under State law; and

I1. by which individuals who disagree with an official finding of abuse or neglect can
appeal such finding;

provisions, procedures, and mechanisms that assure that the State does not require
reunification of a surviving child with a parent who has been found by a court of
competent jurisdiction—

I. to have committed murder (which would have been an offense under section
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XVii.

XViii.

XiX.

XX.

XXi.

XXii.

1111(a) of title 18 if the offense had occurred in the special maritime or
territorial jurisdiction of the United States) of another child of such parent;

Il. to have committed voluntary manslaughter (which would have been an offense
under section 1112(a) of title 18 if the offense had occurred in the special
maritime or territorial jurisdiction of the United States) of another child of such
parent;

I11. to have aided or abetted, attempted, conspired, or solicited to commit such
murder or voluntary manslaughter; or

IV. to have committed a felony assault that results in the serious bodily injury to the
surviving child or another child of such parent;

an assurance that, upon the implementation by the State of the provisions,
procedures, and mechanisms under clause (xvi), conviction of any one of the felonies
listed in clause (xvi) constitute grounds under State law for the termination of parental
rights of the convicted parent as to the surviving children (although case-by-case
determinations of whether or not to seek termination of parental rights shall be within
the sole discretion of the State);

provisions and procedures to require that a representative of the child protective
services agency shall, at the initial time of contact with the individual subject to a child
abuse and neglect investigation, advise the individual of the complaints or allegations
made against the individual, in a manner that is consistent with laws protecting the
rights of the informant;

provisions addressing the training of representatives of the child protective services
system regarding the legal duties of the representatives, which may consist of various
methods of informing such representatives of such duties, in order to protect the legal
rights and safety of children and families from the initial time of contact during
investigation through treatment;

provisions and procedures for improving the training, retention, and supervision of
caseworkers;

provisions and procedures for referral of a child under the age of 3 who is involved in a
substantiated case of child abuse or neglect to early intervention services funded under
part C of the Individuals with Disabilities Education Act; and

not later than 2 years after the date of the enactment of the Keeping Children and
Families Safe Act of 2003, provisions and procedures for requiring criminal background
checks for prospective foster and adoptive parents and other adult relatives and non-
relatives residing in the household.

B. an assurance that the State has in place procedures for responding to the reporting of
medical neglect (including instances of withholding of medically indicated treatment from
disabled infants with life-threatening conditions), procedures or programs, or both (within the
State child protective services system), to provide for—

coordination and consultation with individuals designated by and within appropriate
health-care facilities;

prompt notification by individuals designated by and within appropriate health-care
facilities of cases of suspected medical neglect (including instances of withholding of
medically indicated treatment from disabled infants with life-threatening conditions);
and

authority, under State law, for the State child protective services system to pursue any
legal remedies, including the authority to initiate legal proceedings in a court of
competent jurisdiction, as may be necessary to prevent the withholding of medically
indicated treatment from disabled infants with life threatening conditions;

C. a description of—

the services to be provided under the grant to individuals, families, or communities,
either directly or through referrals aimed at preventing the occurrence of child abuse
and neglect;

the training to be provided under the grant to support direct line and supervisory
personnel in report taking, screening, assessment, decision making, and referral for
investigating suspected instances of child abuse and neglect; and

the training to be provided under the grant for individuals who are required to report
suspected cases of child abuse and neglect; and

file:///CJ/Documents%20and%20Settings/nkm2/My%20Do...dren%20and%20Famili es%620Saf €%620A ct%200f%202003.htm (4 of 7)7/2/2008 2:30:46 PM


file:///C|/Documents%20and%20Settings/nkm2/My%20Do...dren%20and%20Families%20Safe%20Act%20of%202003.htm

Child Abuse Prevention and Treatment Act as Amended by the Keeping Children and Families Safe Act of 2003

D. an assurance or certification that the programs or projects relating to child abuse and neglect
carried out under part B of title IV of the Social Security Act [42 U.S.C. 620 et seq.] comply
with the requirements set forth in paragraph (1) and this paragraph. Nothing in
subparagraph (A) shall be construed to limit the State’s flexibility to determine State policies
relating to public access to court proceedings to determine child abuse and neglect, except
that such policies shall, at a minimum, ensure the safety and well-being of the child, parents,
and families.

3. LIMITATION.—With regard to clauses (vi) and (vii) of paragraph (2)(A), nothing in this section shall
be construed as restricting the ability of a State to refuse to disclose identifying information
concerning the individual initiating a report or complaint alleging suspected instances of child abuse
or neglect, except that the State may not refuse such a disclosure where a court orders such
disclosure after such court has reviewed, in camera, the record of the State related to the report or
complaint and has found it has reason to believe that the reporter knowingly made a false report.

4. DEFINITIONS.—For purposes of this subsection—

A. the term “near fatality” means an act that, as certified by a physician, places the child in
serious or critical condition; and

B. the term “serious bodily injury” means bodily injury which involves substantial risk of death,
extreme physical pain, protracted and obvious disfigurement, or protracted loss or
impairment of the function of a bodily member, organ, or mental faculty.

c. CITIZEN REVIEW PANELS.—
1. ESTABLISHMENT.—

A. IN GENERAL.—Except as provided in subparagraph (B), each State to which a grant is made
under this section shall establish not less than 3 citizen review panels.
B. EXCEPTIONS.—

i. ESTABLISHMENT OF PANELS BY STATES RECEIVING MINIMUM ALLOTMENT.—A State
that receives the minimum allotment of $175,000 under section 203(b)(1)(A) [42 U.S.
C. 5116(b)(1)(A)] of this title for a fiscal year shall establish not less than 1 citizen
review panel.

ii. DESIGNATION OF EXISTING ENTITIES.—A State may designate as panels for purposes
of this subsection one or more existing entities established under State or Federal law,
such as child fatality panels or foster care review panels, if such entities have the
capacity to satisfy the requirements of paragraph (4) and the State ensures that such
entities will satisfy such requirements.

2. MEMBERSHIP.—Each panel established pursuant to paragraph (1) shall be composed of volunteer
members who are broadly representative of the community in which such panel is established,
including members who have expertise in the prevention and treatment of child abuse and neglect.

3. MEETINGS.—Each panel established pursuant to paragraph (1) shall meet not less than once every
3 months.

4. FUNCTIONS.—

A. IN GENERAL.—Each panel established pursuant to paragraph (1) shall, by examining the
policies, procedures, and practices of State and local agencies and where appropriate, specific
cases, evaluate the extent to which State and local child protection system agencies are
effectively discharging their child protection responsibilities in accordance with—

i. the State plan under subsection (b) of this section;
ii. the child protection standards set forth in subsection (b) of this section; and
iii. any other criteria that the panel considers important to ensure the protection of
children, including—

I. a review of the extent to which the State and local child protective services
system is coordinated with the foster care and adoption programs established
under part E of title 1V of the Social Security Act [42 U.S.C. 670 et seq.]; and

I1. a review of child fatalities and near fatalities (as defined in subsection (b)(4) [of
this section]).

B. CONFIDENTIALITY.—
i. IN GENERAL.—The members and staff of a panel established under paragraph (1)—
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I. shall not disclose to any person or government official any identifying
information about any specific child protection case with respect to which the
panel is provided information; and

I1. shall not make public other information unless authorized by State statute.

ii. CIVIL SANCTIONS.—Each State that establishes a panel pursuant to paragraph (1)
shall establish civil sanctions for a violation of clause (i).

C. PUBLIC OUTREACH.—Each panel shall provide for public outreach and comment in order to
assess the impact of current procedures and practices upon children and families in the
community and in order to meet its obligations under subparagraph (A).

5. STATE ASSISTANCE.—Each State that establishes a panel pursuant to paragraph (1)—

A. shall provide the panel access to information on cases that the panel desires to review if such
information is necessary for the panel to carry out its functions under paragraph (4); and

B. shall provide the panel, upon its request, staff assistance for the performance of the duties of
the panel.

6. REPORTS.—Each panel established under paragraph (1) shall prepare and make available to the
State and the public, on an annual basis, a report containing a summary of the activities of the
panel and recommendations to improve the child protection services system at the State and local
levels. Not later than 6 months after the date on which a report is submitted by the panel to the
State, the appropriate State agency shall submit a written response to State and local child
protection systems and the citizen review panel that describes whether or how the State will
incorporate the recommendations of such panel (where appropriate) to make measurable progress
in improving the State and local child protection system.

d. ANNUAL STATE DATA REPORTS.—Each State to which a grant is made under this section shall annually
work with the Secretary to provide, to the maximum extent practicable, a report that includes the
following:

1. The number of children who were reported to the State during the year as abused or neglected.
2. Of the number of children described in paragraph (1), the number with respect to whom such
reports were—

A. substantiated;
B. unsubstantiated; or
C. determined to be false.

3. Of the number of children described in paragraph (2)—

A. the number that did not receive services during the year under the State program funded
under this section or an equivalent State program;

B. the number that received services during the year under the State program funded under this
section or an equivalent State program; and

C. the number that were removed from their families during the year by disposition of the case.

The number of families that received preventive services from the State during the year.

The number of deaths in the State during the year resulting from child abuse or neglect.

Of the number of children described in paragraph (5), the number of such children who were in

foster care.

7. The number of child protective services workers responsible for the intake and screening of reports
filed in the previous year.

8. The agency response time with respect to each such report with respect to initial investigation of
reports of child abuse or neglect.

9. The response time with respect to the provision of services to families and children where an
allegation of abuse or neglect has been made.

10. The number of child protective services workers responsible for intake, assessment, and
investigation of child abuse and neglect reports relative to the number of reports investigated in the
previous year.

11. The number of children reunited with their families or receiving family preservation services that,
within five years, result in subsequent substantiated reports of child abuse and neglect, including
the death of the child.

12. The number of children for whom individuals were appointed by the court to represent the best

ook
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interests of such children and the average number of out of court contacts between such individuals

and children.
13. The annual report containing the summary of activities of the citizen review panels of the State

required by subsection (c)(6).
14. The number of children under the care of the State child protection system who are transferred into

the custody of the State juvenile justice system.

e. ANNUAL REPORT BY SECRETARY.—Within 6 months after receiving the State reports under subsection (d)
of this section, the Secretary shall prepare a report based on information provided by the States for the
fiscal year under such subsection and shall make the report and such information available to the
Congress and the national clearinghouse for information relating to child abuse.

Return to Table of Contents

Download FREE Adobe Acrobat® Reade.rTM to view PDF files located on this site.

Children's Bureau Home | About the Children's Bureau | Programs & Funding | Child Welfare Monitoring | Training & Technical Assistance |
Frequently Requested Information | Laws & Policies | Statistics & Research | Federal & State Reporting Systems | Upcoming Events |
Current Initiatives & Issues | New on Site | Children's Bureau Express Online Digest | Sitemap

ACF Home | Questions? | Site Index | Contact Us | Accessibility | Privacy Policy | Freedom of Information Act | Disclaimers
Department of Health and Human Services | USA.gov: The U.S. government's official web portal

Administration for Children and Families = 370 L'Enfant Promenade, S.W. = Washington, D.C. 20447

Last Updated: February 10, 2006

file:///CJ/Documents%20and%20Settings/nkm2/My%20Do...dren%20and%20Famili es%620Saf €%620A ct%200f%202003.htm (7 of 7)7/2/2008 2:30:46 PM


http://www.acf.hhs.gov/programs/cb/laws_policies/cblaws/capta03/index.htm
http://www.acf.hhs.gov/programs/cb/laws_policies/cblaws/capta03/sec_I_106.htm#bottomlinks
http://www.acf.hhs.gov/exit_page.html?http://www.adobe.com/products/acrobat/readstep2.html
http://www.acf.hhs.gov/programs/cb/index.htm
http://www.acf.hhs.gov/programs/cb/aboutcb/about_cb.htm
http://www.acf.hhs.gov/programs/cb/programs_fund/index.htm
http://www.acf.hhs.gov/programs/cb/cwmonitoring/index.htm
http://www.acf.hhs.gov/programs/cb/tta/index.htm
http://www.acf.hhs.gov/programs/cb/fri/index.htm
http://www.acf.hhs.gov/programs/cb/laws_policies/index.htm
http://www.acf.hhs.gov/programs/cb/stats_research/index.htm
http://www.acf.hhs.gov/programs/cb/systems/index.htm
http://www.acf.hhs.gov/programs/cb/calendar/index.htm
http://www.acf.hhs.gov/programs/cb/current_initiatives/index.htm
http://www.acf.hhs.gov/programs/cb/new_site.htm
http://cbexpress.acf.hhs.gov/
http://cbexpress.acf.hhs.gov/
http://www.acf.hhs.gov/programs/cb/sitemap.htm
http://www.acf.hhs.gov/programs/cb/laws_policies/cblaws/capta03/sec_I_106.htm#skipfooternav
http://www.acf.hhs.gov/index.html
http://faq.acf.hhs.gov/cgi-bin/acfrightnow.cfg/php/enduser/std_alp.php
http://www.acf.hhs.gov/acf_site_index.html
http://www.acf.hhs.gov/acf_contact_us.html
http://www.acf.hhs.gov/acf_accessibility.html
http://www.acf.hhs.gov/acf_privacy_policy.html
http://www.acf.hhs.gov/acf_foia.html
http://www.acf.hhs.gov/acf_disclaimers.html
http://www.hhs.gov/
http://www.usa.gov/
file:///C|/Documents%20and%20Settings/nkm2/My%20Do...dren%20and%20Families%20Safe%20Act%20of%202003.htm

i

PUBLISHED

COURT oF APPEALS OF VIRGINIA

Present: Judges angﬂn'inq-, Clements and McClanahay
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OPINION BY
V. RecordNo. 2144-04.5 TUDGE JEAN HARRISON CLEMENTS
AUGUST 9, 200
TOMMIE 3, WEST
moumscmcmcomrorcmmmcom

/ Gail H. Miller (Geil Rarrington Mille, p.cﬁ,onms&o,fmppeuu

and (3) in ordering the dismissal of the

complaint against West mstead of remanding ‘the cege to the hearing officer for further



L S GENE

Foﬂowx‘ngastayfc;rthe resolution of & rejatad criminal charge, ! aconfermogappeuwas

beld by the local departupent o Tuly 24, 2002. By fetter dated August 8, 2002, the 1oy

deparmaezntrpheldthefmmdeddfsposiﬁm , |
Weﬁlmhdtbewdmmmcmmﬁssim, arguing, inter aliq, that the locg)

dapmm’sﬁihnemempbrﬁmmmmedmmquimmmdmingﬂnmvwﬁn&m

" West a plea of nojp cOntendere to the charge of misdemeanoy assanlt and

W, emered
battery, Code § 18.2-57, &d the juvenije and domestic relationg district coype deferred

disposition ofﬂzechm'gefortwomrs
-2.



Iast Friday. [SJ.]stated&mhe
she ig, “like irls in magarines, When [5..]
would tel] meat]ﬂmdmdidn'tm:eit,howmduywhm “You

mkédbefm:lmdies. Whanﬂﬁshnppms,itissonofamdom
comment, Mﬂmothingleadingupmﬁ. Hehasajsoaskedtoseeher
mﬂmandheasksberoﬁmmcolwtheyare.
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Howevu-,oneﬁmc Mest]bmmheraver birthday
mdshehadonswnelowcutjmzs,mdbqundema:rwas e
2 [ittle bit. [SJ.memm[Wemjcmmwumhu-mWhu

inaphyﬁﬂmmw,hnhehasmermchad}wronhupﬁvnu,
becausebe's"toooldtocvmﬂzinkmything,“w.\vmmm ,
someﬁmasthcyholdhmds,bmhehunwertouchedherbm He
matedhehasmkedherfwebefbmmdsmbbedhwdﬁn,m

e



that everything [SJ.]hadtoldln'm, Mr. Westmahnin!ngm,
except touching her chest, mwmmwmmofmem
thatbewid,butmainedmﬂmhedidu’tmcbherb!mm

mnmmmmmzuéwammbywwﬁmmmmwgms

her leg and squemﬁmddenmmmdanditmﬁiﬂymghonme
legaoouplcﬁwhesawayﬁmnﬂnvagnam He states that he hae
huggedbumdaneﬁmehesaid“lfeallﬂccsqueezingmlitﬂc
buns’ and dxatﬂzevfcﬁmuid“mlbudlwuldlihtbat.” He sayy
this has i

her investigation and that the founded disposition she issued was based soely on 5.1, ’s staternent
and West's admisgions “aboyt what he had done ”
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[S.1."s] in the
Jg
mmowmmh:‘!‘;&[wen’sjhm

Ms. ROBNSON: Cm
[WESTS COUNSELJ

'S COUNSEL): Right, 50 it's an instance

A LA T Ly

LR o (N el

Qors 53

driver seat and he

that E Okay. And did
Was kind of an affectionate gy; anybody agk her if
the past? Sl thing that he had done

msny times in

. uncomfortable and she had
mwlm“mﬂﬂbﬂcﬁdn'tm;t torunoge

 [(WEST'S COUNSEL);

g;?w{ofmjﬂmmeﬁ;},gmm’mmmmm




West as “affectionate” and tesﬁﬁadmat"itwaseo:mmntbrmetwoofﬂmnmhag.” Robingon
further testified that, inmpondingtoagmml quesﬁonabmﬂoﬂmﬂahgs West may have done
thatmadchcmmrdbmble, 8J. did notmvealthetmmgﬂordmummalcminw!ﬂch
West’s comments to 5.7, abomhamﬁm,}ﬁswwﬁngtomwmkedbdbnhedicd, and her
being prtty like the girls in the megazines were made, :
Testifying on his own b&alfaju the March 27, 2003 hearing, West denied ever putting hiz
hand on 8.7.'s *“thigh up close to her Benitals.” He sdmitted that he had touched S.J.%s lag near
the knee and her face while driving. He insisted, however, that the touching was strictly playful
and friendly and that he never had “any sexua) feelings or intents with regard tn [SJ.].” He
farther admitted that the subject of Victoria's Secrat had come i in 1 conversation with S.J, byt
denjed teiling her that he would buy her any clothes from there. He and SJ., he explained, were
merely discussing the modeling classes she was taking at the time and talking about the
“different magazines with modeling™ in them that she sajd her mother had. West ajso admitted
having had a discussion with 3.7, about her underwear once when “she Was wearing low-riding
panis.” He told her, he explained, that her father, who often disliked the way ghe dressed, would

not “be 100 happy”™ that she was wearing her “fittle underweay.” West also testified that the only
-7-
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West's davghter. Donna West Knight, testified that West and S.J. had a close,
affectionate, gmxdfalher-mnddaughtcr-type relationship, Knight stated t!mJS.J. called West
“grandpa™ and would frequently “call up and just talk to [West] about what was 80ing on in her
life or even ask jif . . . Shcomddcomuovurmdmlktohhn"mdhia Wwife or go out to hmch with
them. According to Knight, 8.1, was “a very affectionase giT” who “Tiked to bug” West, Enight

On June 2, 2003, theﬂdnﬁnim'aﬁvehearhgoﬂicaissued &1 extensive written decizion
concluding, inter afia, that the loca] department’s procedural violations were not fata] to the
founded disposition and the evidence supported the founded disposition of: gexual abuse, but did
not establish thet $.7, suffered “serious harm” as u result of the abuse, as required for 4 leve] one
dispositjon. Accordingly, the hearing officer reduced the founded disposition to sexua] abnse,

and West’y Statement, it was “more likely than not that [SJ. was] telling the trum abott what
happened in [West's] car” and that, “[w]hen West touched 5.1.°s gemital aren, breasts and
buttocks, he did so intentionally and with the intent of providing himself sexual gratification.”

‘m:omummoralcwlmﬁ:ﬁhgmhummawmﬁnﬁn‘hm
m%%a%m%ﬁg%hﬂn“’n“hlﬁby&m




mpcrecordmgintmwewsthb aﬁegedﬁctimz,"h: flil.ingtocmldnctafhm-to-&ceinwcw

concluded, “could have had a significant impact on the ultimate decision 1o classify the

allegation agningt . West as a founded complaint” and, thus, were “not mere harmless error ™

under the circomstances of this caga,
Thix appeal by the Commissioner and Cross-appeal by West followed.




emwealih, 32 Va, App. 532, 539. 529
“[ilf the issye mnmmmwmwﬂu
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amcy,mdisoueinwﬁchmewmuhavenwecialmm...mexeinlinlsreasmﬁrﬂz
judiciary to defer to an administrative interpretation. ™ MMLMW;AW.
231', i43-44, 3695.E24 1, 8 (1988) (q;ommmgm&gg_g‘m& 660 F.2d 910, 914-15
(3d Cyr. 1981)). Hence, where, a5 here, “the legal issucs require tdWon bythe!eviegving
court whether an agency has , . , failed to obsqutﬁredmeqm, less defmcei:quﬂtad
and the reviewing courts should not abdicate their judicial function and merely mbber-gtamp an
agency determination.” Id, at 243, 369 S.B.2d at 7-8.

DSS's regulation 22 VAC 40-705-80(BX1) provides, in pertinent pan, as follows:

The child protective services worker shall conduct &
face-to-fiace interview with and observation of the alleged viction

-

a. The child's safatymaybemdangeredbyandiotaping:

b. The age and/or developmental capacity of the child
makes aodio taping impractical;

€. A child refises to participate in the interview if audio
taping occurs; or

d mﬂzeeontextofatcminvestigaﬁonwﬂh
law-enforcerment personnel, the team or team leader determines
that andio taping is not appropiate.

- - - A child protective gervices worker shall document in
detail in the record and discuss with supervisory personnel the

Asmccircuitwmpoizzmﬂominitxmlmg, the Cormmissioner, in arguing that Robinson
was excused under 22 VAC 40-705-80(B)(1)(d) from having to tape record the interview with
3.J., disregards the express mandate of the regulation that the child protective services worker
must “document in detat! in the record and discuss with $upervisory personnel the basis for a

decision not to audio tape record an interview with the alleged victim child.” 22 VAC
. - !l »

L7 33
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40-705-80(BX(1) (emphasis added). That mandate makes it clear that not only must the child
protective services investigator determine in cach instance whather extenuating cireumstances exist
thatmaketherecmﬂingofmaintenﬁcwimpracﬁcalorimppmpdatetmderthastnndudsofzz
VAC 40-705-80(B)(1),the investigator must also, in each instanoe where the interview is not
rmrded,m&tzmmdmlawmﬁcmdmmdﬁmﬁng:mwmmmdmﬂmmpm
the conclusion that tape recording the alleged victim's interview was impractical or inappropriate,
Riauotenough,tha'efbre,indecidingnottotspcmo:dthaaﬂagedvicﬁm’sintm’iewmda‘ﬂ

, VAC40-705~80(B)(1),mmmlyminmiumﬁslﬁm of vely on a tesm or tem leadar’s
mmwmmmamﬂhgmmehwm«Wa. There must be
evidence specifically refating to the slleged victim that supports the determination that recording

the interview is impractical or inappropriate. Ifno such evidence exists, the decision not to tape
record the intarview is invalid and thefaﬂmctomdﬂa.em:wisaﬁolﬁon of required
procedure. See Johnston-Willis, Lid,, 6 Va. App. at 244, 369 S.E.2d at 8 (holding that “““judicial
interference is permissible . . . for relief against the arbitrary or capricious action that constitstes
a clesr abuse of the [administrative agency's] delegated discretion™" (quoting Va, Alcoholic

idt v, din the G twark, 88 A.2d 607, 616 (N.J. 1952))).
In this case, themmgivmmthe!ocaldepmm’smvmﬁmﬁvemordﬁ:rmmpingthe
interview with S.J. mﬂnttheteamleadm'dmedn“imppmpﬁam” No basix for that
characterization is provided in the investigative record, however. Robinson testified af the
widalﬁmyhemﬁugﬂm,miormd}einw\ﬁuwﬁthsj,nodiscumonwubﬂdwmeither
Detective Meadows, the team leader of the joint invauﬁgaﬁon,mhzrmpem'my personnel
gbout whether the interview should be tape recorded. Robinson explained that she did not tape
record the interview with §.7. solelybeeauscttwpoﬁcedepmmwmalmwthetm leader in

-12-




joint investigations with the police and, since “{tjhe police do not tape [victim] interviews,” she did
ROt tape the interview, No other reason for not taping the imterview was offered, 2 none is evident
in the record. _

It is clear, therefors, thatRobhsm’:mtavimwiﬂlSJ.wasnotﬁperecmﬂedsimply
bmitwﬂmbﬂdmmm’am%mmmﬁ%daﬁrhi@t investigations with the
police to the police department’s blauket policy of not recording interviews with complaining
witnesses. We agree with the circuit court that the Jocal department’s blind sdherence in this case to
the police department’s blanket policy of never recording such interviews does not, by itself,
nqsponﬂwcomlusionﬂmupcmrdingmcintewiewwﬂhSJ.wasﬁilppropdmmderszAC
40-705-80(BX1)}(d). Because there was no specific determination made that tape recording the
interview with S.J. was either impractical or inapproptiate under 22 VAC 40-705-80(B)1), and
beoause Robinson knew of no evidence specifically relsted to 8.1 indicating that tape reconding
the imerview was either impractical or inappropriate and the record reveals no such evideace, we
conclude, 33 a matter of law, that the local department’s decision not 1o tape record the interview i5:
invalid,

Accordingly, we agree with the circuit court that the local department’s failure to tepe record
the interview with S.J, constituted a violation ofdlangl;luocy procedure required by 22 VAC
40-705-80(B)(1).

B. Harmiess Error Claim

As discussed above, the local department failed to tape record Robinson’s interview with
§J, in violation of 22 VAC 40-705-80(BX1). Additionally, the Commissioner does not
challenge, on appeal, the circuit court’s determination that the local department failed to conduct
2 face-to-face interview with West, in violation of 22 VAC 40-705-80(B)(2), and failed to
advise, or have Detective Meadows advise, West of his right to tape record his interview with

-]3#



Meadows. in violation of 22 VAC 40-705-80(B)X2Xa). Instead, the Commissioner contends, in
reliance on a reversible-ertor standard applied by this Court in lohnston-Willis, L., 6 Va. App.
at 258, 369 S.E.2d at 16, that aj] of thése procedural violations by the local department were meare
harmless error because West did not demonstrate that he wis prejudiced by the violations or that “a
contrary result would have been reached™ had the violations not occutred. Thus, the Commissioner
concludes, the circuit court erred in ruling that the loca) department's failure ta observe required
procedure was not mere harmless error and In setting aside the hearing officer’s founded
disposition of sexual abuse against West on that basis. Wedzugree.

In an appellate review of a hearing officer’s decision, tbebnrdm u on the “party
complaining ofamyxhonﬁode&mateand dernonstrate an mdflswsubjecttowviwbyme
court. Such issues of law include: . .. observance of required procedure where army failure therein s
Rot mete harmless ermar.” Code § 2.2-4027. Accordingly, a party secking relief from a formded
disposition of abuse on grourids that the Jocal department fafled to  comply with required procedure
“must demonstrate such fajlure Was not mere harmless error.” 1B, v, Brunty, 21 Va. App. 300, 305,
464 S.E.2d 166, 169 (1995). If the party seeking refief satisfies that burden, the reviewing court
“shall suspend or et [the cage decision] aside.” Code § 2.2-4029. .

Although what censtitutes “mere hamles ermor” under the Administrative Process Actis
not amenable to precise definition and inavitably requires & case-by-case analysis, gee e.g, Ford
Q. Y, Conrtesy Mota 8 237 Va. 187, 190-91, 375 S.E.2d 362, 364(1989) (2pplying
three different anajyses in concluding that the agency’s faiture to comply with requiyed procedure
constituted mere harmless error), it is clear that procedura) vxohbmuﬂm“oouldluwhdu
significant i impact on the uhlimate decision 30 as to underming the wtyafﬂnewdmd




244 Va. 276, 283, 421 S.E.2d 410, 414 (1992).* Such is the case here,

. Gridelines promulgated t help “e focal departments of sociat servioes fhroughant the
Commmwealmmmmmmedeﬁxﬁﬁomofabmandneglmtpmvidedbym”m .
cottained in DSS’s Child Protective Services Policy Manual, mw 14 Vo Agp, 391,
399, 419 S.E.2d 385, 389 (1992), as well a3 in the Virginia Admisistrative Code, s 22 VAC
40-705-30. The Administrative Code defines “sexual abuge™ as “any act of sexual exploitation or
any sexual act upon a child in violation of the law which is committed or allowed to be

committed by the child’s parents or other persons responsible for the care of the child pursuant
[Code] § 63.2-100." 22 VAC 40-705-30(E). 'Ihehearmg officer noted that, ascording to Volume
VH,SwtionlCmaptu'Aoi;DSS’sCIﬂldProtecﬁveSawimPoﬂcmeL thedeﬁlﬁdonof
“sexual abuse” encompasses “‘sexual molastation ” which is ““am nntconnni‘t:edmme_@w
sexually molest, mmg;ﬁﬁ:mypuson,m}ndingwhm...[t}hemmiumﬁmny
mhmhoﬁh'sﬁﬁmatepmaclmﬁngdﬁmﬂywvmngmchh!ﬁBmm”whbhm
the “‘genitalia, anus, groin, breast, or buttocks of any person.™ See also Code 4 18.2-67.10

(providing a simrilar definition of “sexual abusc”).
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The gravamen of the sexual abusc complaint against West was that, when West reached _
over to touch §.1. in the passenger seat of the car, his hand sometimes “brush{ed]” her genitals over
her clothes and the upper part of her breasts and that West touched her buttocks over her clothes
while hugging her on three oceasions. West admitied at the'evidemiury hearing that, in the context
of the close relationship he had with the child, he had touched 8.J."s leg near the knec and her face
while driving and that he had hugged her, but he denied that he had ever touched her
inappropriately. He insisted that the touching way stiictly playful and fricndly anid that he never
had “any sexual feelings or intents with regard to [SJ.]." He fiather argued that, if he did touch
S.J.’s imtimate parts or the clothing over her intimate parts, it was purely incidental and
inadvertent. He also argued that the child protective services investigator took out of context and
gave an unintended sexnal bent to several remarks he made to S.J. that, given the
gandfathu»panddaughter-type relationship be had wit!: her, were entirely imocent. Thus, West

! nsserted, the local department’s indirect evidence regarding §.1.°s and his interview statements
did not show that he touched S.J. with the requisite intent. Considering the totality of the
circumstances, the hearing officer found that West “intentionally” touched S.J.’s bressts and the
clothing dircctly covering $.7.’s genital area and buttocks, and did so “with the intent of providing

himaelf sexual gratification.”
While it is clear that, as the circuit court determined, the evidence in the record, when

viewed in the light most favorable 1o sustaining the agency’s action, is sufficient to support the
hearing officer’s decision, it is equally clear that, st the time the hearing officer made that docision,
“the facrial issues were very much in dispute,” particularly with regard to the nature of West's
touching and his intent relative 1o that touching. Fetta, 244 Va. st 283, 421 S.E2d s 414. The
Question before s, then, is whether any of the procedural violations committed by the local .

departmera during its investigmion of the sextal abusc complefil agatint § "“"g,,
RIS - b S




WL LW Lt

R —————

LAl WLV DA WA 12 LW e /AT AL Voo

sigaificant impact on the ultimate decision 50 as to undermiine the *substantiality of the evidemtial
suppost” for the factuul findings.™ Id, Upon reviewing the record, we conclude that, under the
Wdﬁsmmm&mwﬁﬂmmmmﬂsrsmwwmymn
could have, ;
The absence of tlperecording of 8.1.’s interview ig particularly critical in this case
because, given the close, grandfither-granddaughter-type reletionship West and S.J. had, the
meaning and import of $.J.'s statements sbout West touching her genitals, bressts, and buttocks
were susceptiblc to momth:;noneplausib!e inwpmﬁmardnecmnﬁlyunmdmﬁembﬂe
nmofﬂmestawmmtsmdtheconductﬂwydmn‘bed. Indeed, slight nuances in the
inflection or context of the words spoken by $.7. could substantially change the meaning of
statements that ﬁmﬂywmewuﬁm ot‘whetherWesthadtheraquisiteM West
mMmd@mSJ.mmanaﬁmwnﬁaMmﬁwM&&&deﬁﬁz-lm
mdymmecﬁdmw;SJ.’sMnmmﬂdmewnfwmemoMsw
of sexval abruse. It was essential, throfore, for the hearing offioer 1o have access t the precise
substance of §.J.’s statements,
cherﬁ:elcss,ﬁxemlyevidmmeheaﬁngomeerhadbefomh«regmdingwhamlwn ‘
askedduﬁngﬂ:eimwview.wlmshesaid, mhowmesaiditmﬁnﬁtedmﬂ:achﬂdmmve

the interview. Because dmwasntmppom:ﬁtyto listen tothequmﬁonsposudtoSJ., the manmer
it which the child responded, ot, indeed, thempmmﬂlmdvm,ﬁmhemﬁxgoﬁwmleﬁtd"
rely on the inferences drawn by Robinson mdhm-intupmﬁveconclusionthnWest’sh:cbingw
intentional and for the purpose of scxual pratification, However, unlike Robinson’s written
account of the interview jin the investigative record and her mostly verbatim testimony from that

sccount, an audiotape of $.1."s interview would have revealed the actual langnage used by S.7.,

ﬁl?.
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West’s touching, it is not at alf clear, particularly im light of the affectionate relationship she and
West had, that 5.J. believed that West “brush{ed]” her intimate parts intentionally, Nor is it clear, a5
a matter of law, from her reported versionofwhatocmmedmmome’swwhmgm fora
sexual purpose, Given the child’s age, it is entirely possible, as West qugpesta, that she simpy
began to feel that the innocent, ﬁimdlytoucrﬁngsheoncemciated as a child was now
embarrassing and unwelcomne as an adolescent, |
The naed for a tape recording of $.J.%s interview i; further bome out in this case by the

' ambiguity in Robinson’s accounts of 5.J.'s statements regarding the fraquency and timing of S.).%
protestations to West about his touching her, In her written account, Robinson reported that §.], -
said West’s touching her “high up on her leg" and her telling him “to stop, that she didn't like it”

agamst West. Although plainly not dispositive in and of itgelf, thig discrepancy tended to
mdermine the rclisbility of Robinson’s secondhand version of $.J.%g Statemnents, particularly in a
case like this whers nuance was critical. Without a tape fecording of the interview, that reliability
could noy be assured by the hearing officer. cLrvac 40-705-190(HX(12) (providing that,
although not “bound by the strict rules of evidenee,” the hearing officer may “only consider that
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evidence, presented by either party, which is substantially credible or reliable™), Likewise, the local
Wsmmmmﬂmmmmsmmwmmmmmmfmmm'
Agamst any possible misapprehension or misinterpretation of $.J.’s ststements by Robinson,

We bold, therefore, that the local department’s failure to tape record the interview with §.J.
meaﬁgﬁﬁthmmmMmduwmwmmmh‘suhaanﬁality :

Amordhgly,ﬂmﬁohﬁmmnﬁmmhmﬂmﬂm,i_dbmdmewmﬁonofmw
abusc must be set aside, Code § 2.2.4020.¢
C. Lack of Remand for Further Adjudication ‘
mcmmmﬁihwmmm«mwmmofmm
memw’sﬁdlmwmmmmmmmmmm of the

mmwmebcddwmhmmmmwmmplywiﬂ:mqumdpmwdm. We disagree.
Code §2.2-4029 provides, io pertinent par, that, “Iwlhere .. oae docision s found by
the court not to be in mordmwiﬂalawmidwfcm]f 2.2-4027, the court shall suspend or set it
aside and remand the matter to the agency for furthay proceedings, if any, as the court may permit
or direct in accordance with law.* (Emphasis added.) As the Supreme Court observed in Fetta, the

* Having concluded that the Jocs] department’s failure to tape record its interview with
S.J. was not mere harmless error and required the setﬁnzaddeofﬂ:efomdeddisposiﬁonof




L et ——————

language contemplates that the cireuit court may order a naw hwinguponmandor.ashue.may
order dismissal of the charges, resulting in no firther hearing at all” g '
T mus,uinmg,medisposiﬁvéissuenowbefmus“d:mlyiswheﬂmﬁwmhwm
abusedftsjmﬁcia.ldiscreﬁonmmmsingmmﬂwnnwhemﬁxgofﬂaewnechwgcsmdmmﬂﬂing
the proceeding dismissed.” 1d. n Eetta, the Court conchudsd that the circuit court did not buse i
ﬁmﬁmb&mnmﬁwﬁgmmwwmtmdomehmdombymew’sﬂw
procedure to “the fact-finding process.” Id. I..ikewise,thehnmdomintlﬁsmtotthﬁndhg
process by the local department’s failure to tape record the interview with the afteged child victim
cannot be corrected by a rehesring on remand. The clock cannot be tarned back, Obviously, the
same interview with S.J. cannot now be tape recorded. Mareover, under the circumstanicss of this
case, any interview now eondnctedmdtapemcordedonmmdwwudplainlybemimedbym
pessage of time. As we previously noted, given the close, affectionate relationship that existed
between West and S.J. at the time the touching at issue occurred, the dispositive factua]
determination whether, in touching S.J., West had the requisite intent tumed less on the basic facts
of the case than on the subtle evidentiary nuances of the statements given by §.J. on March 29,
2mmﬂmgmmummmmmmwzynmedzym The passage of more than
Uues yoms has clearly made the recapturing of such ephemera nuanccs impossible. Gf Towagic v.
United States, 397 U.5. 112, 114 (1970) (noting the usefulness of statutes of limitations in
erirninal cases because even “basic facts may . . . bacome obscured by the passage ofﬁme”and

intmingfmm).
Hmce,mwmmsayﬂaatdwedmdtwmnbwmdbauimhmﬁwmgwmnmdﬂw

case 1o the hesring officey roranewheaﬁngmdinorda-ingﬂudimkw of the complaint against

West.




M. ATTORNEY'S FEES AND COSTS

Westeontends.onmappuLﬂm,hawngmledmhlsM the circuit comt ered in
Ihkngwlwardhm}ﬁsattomeysﬁesmdmsts He also requests an award of attomey’s fees
and costs incun'edm defending this appeal. .

Code § 2.2-4030(A) provides, in pertinent pat, that & person contesting an agsncy
decision “shall be entitled to recover from that agency . . . reasonable costs and attomeys” fess if
such person substantially prevails on the merits of the cese and the agency's position is not
substantially justified.” Although West prevailed in the circuit court and prevailg again in this
Court, we conclude that the Commissioner’s position in this case was “mibstantially justified.”
Aas previously mentioned, there was ample evidence to support the hearing officer’s dacision,
Moreover, the CmmMsMﬂm that the local department’s decision not to tape recond its

_ interview with the alleged child victim did not constitute a procedural violation was _
“substantially plausible and was based on the [local dthnmt’s] long-gtanding practice,” under 22
VAC 40-703-80(B)(1 Xd), of defesring m the police depmm’a procedural policy when

mdmajmmvuﬁwmammmwmmw,mﬂmcm
8, 38 Va, App. 665, 672, 568 $.B.24

[fully] tested fn court.” Motoy ehicle Desler Bd.
378, 381 (2002). Thus, flthouph wrong, the Commissioner’s position was not imreasonable,
We hald, therefore, that West isnotmﬁtledwmmudofmomqh&umminaumd

in the eircuit court or in thig Count, under Code § 2.2-4030(A).
IV. CONCLUSION

For these reasons, we affirm the circuit court’s judgment in deciding thet the local
department’s failure to tape record jts interview with the alleged victim congtituted a procadurgl
violation and was not mere harmless errof, in ordering the dismissal of the complaint againgt
West rather than remanding the case to the hearing officer for further adjudication, and in
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McClmahm,Juommxing,inpmmddisseming,mm

I concur with the majority with regard to jitg decision inParts 1 A and DL 1dissent with
regard to Part 11 B, because I believe substantial evidence supports the agency’s decision and
Wwdidnmmthatthepmcedwviohﬁommnotmmhamﬂmm. Thus, I need not
address Part 11 C, ‘

The Administrative Process Act, Code § 2.2-4000 et seq., provides that “the duty of the
court with respect to issues of fact shall be limited to sscertaining w!;etha there was substantia)
cviderice in the agency record upon which the agency as the trier of the facts could reazonably
find them to be as it did.” Code § 2.2-4027; sen Vasgio v. DMY, 42 Va. App. 190, 196, 590
$.5.2d 596, 599 (2004); LP. v. Carter, 24 Va. App. 707, 720 1.5, 485 S.E.2d 162, 169 n.5
(1997). As such, “the cireuit comt‘sm!einanlppealﬁomanngmcydeciaioniseunemto
an gppellate court’s role in an eppesl from a trial court.” 3ch. Bd. v. Nicely, 12 Va. App. 1051,
1062, 408 S.E.24 545, 551 (1991). We have sutharity to “reject agency factfinding only if,
considering the recomd as a whole, & reasonable mind would necessarily come to a different

Mattaponi Indj wealth, 43 Va. App. 690, 706, 601 SE.24
667, 675 (2004)) (emphasis in original), “Thig standard i;r designed ‘to give great stability and
finality to the fact-finding process of the administrative agency.”” Atkingon v. Virginia ABC
Comm'n. I Va. App. 172, 176, 336 S.E.2d 327, 530 (1985) (quoting Yirginia Real Estate
Comm'n v. Biss, 226 Va. 264, 269, 308 S.E2d 123, 125 (1983)).

At the administrative hearing, the evidence showed that when Detective Meadows told
West that it seemed he was admitting to everything the child said, except for touching her breast
area, West replied that was correct. The hearing officer found that West’s and $.J."s statements
were “50 similer as to be almost identical,” that the evidence supported the allegations, and that
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M‘mw thery = as "ample’ nidunrnw&hhheu‘ww“m. s

-

it oprnson Teticr resd

While the record in this case reveals disagreement over certain
factual Jetails ~ and, morc particularly, over what inferences are

supponied by the facts - it cannot be characterized as lacking
substantial evidential support for the agency’s decision. To the
contrary, the record includes more than ample evidenee to affirm
the agency’s findings of fact. In short, the record establishes no
substentive ground on which the agency’s decision should be

disturbed,
The court farther stated that “West did not prvail an the substantive question in the cass,” which

was whether he had engaged in the gexual abuse of S_J. The trial court found the evidence to be
“substantial” and “ample.” It then affirmed the agency’s disposition of “Founded — Sexual
Abuse (Sexual Molestation) ~ Level Two™ aguinst West, leaving no question about whether the
evidence supported the result the agency reached.

It is also clcar that the Jocal department failed to abide by its own procedures and the
provisions of the Virginie Administrative Code. 1 agree with the trial court and with the majority
that those failures constituted procedural error. I do not agree that the procedural error resuklts in
dismissal of the case. The majority concludes that because, “Jijt was cssential . . . for the hearing
officer to have access to the precise substance of S.J.’s statements,” the case should be dismissed
for lack of tape recording. mfact,themarefourexcepﬁonstomenﬂemquﬁngampc |

recording. One of those exceptions, DSS regulation 22 VAC 40-705-80(BX1)(¢), permits no tape
recording if, “[i1n the 0ONtex( uf'n team investigation with lxw-enforcement personnel, the taam

Of t€am leader determines tyy o taping is not appropriate” — exactly the situation in this
e i ow 18 My
s I ihe intervi TN by, tecorded, the CPS worker must documem the basis for the

R

-
; ,‘"’ "or in this case was not that there was a failure to ape record,

£ lncument the basis for the decision not 1o tape.,
E: .24 -
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The majority concludes that tape recording the child’s statement was “essential,” and,
without it, the accuged cannot get a fair hearing, because the trier of fact “canmot reliably serve I
its fimction.” See Asizona v, Fulminante, 499 U.S. 279, 310 (1991) (citing Roge v, Clark, 478
U.S. 570, 577-78 (1986)). Such a ruting improperly elevates the error to the level of a structurs]
crror. “{A] structural error is a *defect affecting the framework within which the trial proceeds,
‘tather than simply an error in the trial process jtself.*” Emmett v. Wardep, 269 Va. 164, 168,

609 S.E.2d 602, 605 (2005) (quoting Fulminante, 499 U.S. at 310). |

Examples of errors which affect the framework of a trial include

the denial of & public trial, the denial of counsel, the denial of an

impartial trisl fudgel,] . . . the inftingement upon a defendmt's

right to represent himself, and the improper instroction to a jury as

to reasonable doubt and the burden of proof,
Morgisette v, Warden, __ Va.___, __, 613 S.E.2d 551, 556 (2605); 889 also Johnson v. Urited
States, 520 U.S. 461, 466-67 (1997). The United States Supreme Court has held that such
structural errors defy harmicss emvor analyzis because they indermine the proceeding’s faimess
as a whole. Pulminante, 499 U.S. at 309-10, |

The arror in this case ig not structural, and therefore, is subject to harmless error unalysis.

See pencrally, Johnson, 520 U.S. at 468-69. Non-structural errors are amensble to harmless
error analysis because they “‘may . . . be quantitatively sesessed In the eontext of other evidence
presented in order to determine [the effect it had on the trial]."™ Sanchez v. Commonwealth, 41
Va. App. 340, 352, 585 S.E.2d 337, 343 (2003) (quoting Brecht v, Abrahamseon, 507 U.S. 619,
629 (1993)). Such errors do not "‘infect the entire trial process.”” 1d, at 352 n.4, 585 S.E2d at
343 n.4 (citing Tuggle v, Netherland, 79 F.3d 1386, 1391 (4th Cir. 1996)). Bven if you ignore

thefowexcepﬁonsmthetapemommgrequiremem,theerrorinﬂxiscasedownatﬁtmﬂm

Himited class of structural exrors. The statute itself dictates that the harmless crror standard
spplics to this specific kind of error, designates the party which has the burden of proof, and
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explains how the standard is applied, giving the error the presumption of harmiessness, Code
§ 2.24027.

* ' The trial court and the majority analyze this procedural, non-structural, error using the
wrong standard. The majority impropetly relies on Yirginia Bd, of Medicine v. Fetta, 244 Va.
276,421 SE2d 410 (19925, for its standard on whether such failiire was harmless error,
However, Fctta is a structural error case. Fetta attacked the impartiality of the fact finder. The
Court specifically stated that the “mere hatmless error” standard did not even apply in Frtta,
bmuacouwidc:inﬂuemconﬂ:efactﬁndat“couldhavehadasigxﬁﬁcantimpactonthemﬂ:m
decigion so as to undermine the ‘substantielity of the cvidential support’ for the fiotual findings.”
Id, st 283, 421 S.E.2d a1 414,

The tria] court also placed the burden of proofon the wrong party in its harmless error
analysis. The court’s letter opinion reflects that it placed the burden on the Commissioner and
not on West. Code § 2.2-4027 states that the burden js “ttpon the party complaining of agency
aclion 1o designate and demonstrate an error of law subject to review by the court. Such issues
of law include: . . . observance of required procedure where any failure thercin is not mere
harrnless error.™ Consequently, it is West’s butden to prove that the agency’s failure to detai] its
reasons for not tape recording the victim's statement was not mers hamless error.” West has the
burden to show prejudice. “*[TThe burden of showing that prejudice bas resulted’ is on the party.

fSee 1B, v, Brunty, 21 Va. App, 300, 303, 484 S.E.2d 166, 169 (1995) ("Code
§ 9-6.14:17(itf) [rocodified as Code § 2.2-4027] states the party seeking review of raquired
Bgency procedure mutt demonstrate such failure was not mere harmiess cror,™);

ODSEIned Litzens for Pron, Riohis wicsaneske Bay Log
669. 426 S.E 2d 499, 502 (1993) ({ Committee [the party
mion)hathcbmdmmdamnumemmorm.neanmcﬂufs to obwcrve
required procodure, and 1o thow that such error ix Dot herniless.” (emphesis added)),
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513. U.S 109, 116 (1943)).

The trial court’s letter opinion, however, ia errgneonsly replete with references to the
Commissioner’s failure to explain the agency’s mistekes and prove its case, while it makes o
reference to West’s demonstration of how he was prejudiced.” The court held that, “considered

as a whole,” the procedural violations “cow/d have had a significant impact on the nitimate
decision.” (Emphasis added). The statute does not allow prejudice to be presumed. In fact, the

presumption is that the error was harmiess. Code § 2.2-4027; Egvil, |

¢ An appcilant with the burden of proving that an error was not harmiess is required to

show that the verdict rendered was attributsble to the error. See Sullivay v, Louisiang, 508 U.S.
275, 279 (1993); Linited States v, Lane, 474 U.S, 438, 449 (1986) (holding that “sn error. .. -
[that] affects substantial rights . , . requires reversal only if the [error] results in actual prejudice
because it had substantial and injurious effect or influence in determining the jury’s verdict”
(internal quotation marks and citation omitted)); Kottegkos v. United States. 328 U.S. 750, 765
(1946) (“The inquiry cannot be merely whether there was enough to support the resutt, apart
from the phase affected by the srror, Itis rather, even so, whether the error jtself had substantial
influence. If 50, or if one is left in grave doubt, the conviction camot stand *); Clay v,
Cominonwealth, 262 Va. 253, 259-60, 546 S.E.2d 728, 731-32 (2001); Lavi

-Qmmonwealth, 12 Va. App. 1003, 1006, 407 $.E.2d 510, 911 (1991) ("An emror does not affect
a verdict if a reviewing court can conclude, without usurping the [fuct finder"s] fimction, that,
had the error not occurred, the verdict would have been the same.” (emphasis added)); Code
§ 8.01-678; see also tat 507 U.S, 725, 734 (1993);
Tigmann, 414 F. Supp. 215, 226 (D.D.C. 1976) (“[T]n claiming that agency action should be get
aside for procedural irregularity . . ., it is plaintiffs’ burden to show that prejudice has resulted.”);

i o 1 e & Maoping Agency, 10 F. Supp. 2d 1087, 1095 (D. Mo. 1998)

(“[TIhe burder 1o show that prejudice has resulted from procedural irregularity rests on
claiming injury from the allegedly erroneous ruling.”); Yosem: nants Ags’n v. Clark
Supp. 1342, 1363 (D. Cal. 1984).

T“[TThe record indicates without claboration”; “this is the position taken by the
Commissioner™; “The Commissioner contends™; “The Commissioner’s analyzis fails™ “the
Cornmissioner’s only explanation”; “the explanation for this fuilure™; “The Commmissioner takes
the position that the various failures to observe required procedure . . . constitute harmless error.
The Court does not agree.” See Watson Brog. ansp. L. v. Unijted States, 180 F. Supp, 732,
740 (D. Neb. 1960) (“[PJlaintiff was afforded the fullest oppottunity to submit evidence
sustaming its statutory turden of proof.”).
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Water Contro) Bd,, 15 Va. App. 271, 277, 422 S.E.2d 608, 811 (1992) (It is well established

that agency action is presumed valid on review, and the burden rests ‘upon the pany |
complaining’ to overcome this presumption.” (citing Code § 9.6.14:17, recodified as Code

§ 2.2-4027)); see alsp Comn alth & _. ;

9 Va. App. 254, 259, 386 S.E.2d 633, 635 (1989), aff"d_en bang, 12 Va. App. 73,402 S.E2d 703
(1991). West is required to demonstrate that the error had an actnal prejudicial effect on the

outcome. 3¢g Lane, 474 U.S. at 449. “If, when ail is said and done, the conviction is sure that
the error did not influcnce the [fact finder], or bad but slight effect, the verdict and the judgment
should stend.” Clay v, Commonwealth, 262 Va. 253, 260, 546 S.E.2d 728, 731 (2001) (quoting
States, 328 U.S, 750, 764-85 (1946)).
As the trial court plainly stated in its second Ictter opinion (denying the motion to
reconisider), even though it found the procedural viohtiqns could have made a difference, that

does ot mean that the outcome would have been any different. The court wrote,

This is not to say the ugency wouid otherwise have made a
different decision, and does not equate to & finding that West did
not commit the allegad acts of sexual sbuse. Ag previously noted,
the Court explicitly found that the agency had sufficient evidential
support for its findings of fact. Considering all the circumstances
of the case, there was substantial justification for the agency’s
(Emphasis in original). It is bard to ge¢ how an explanation for whry the interview wag not tape

recorded would have changsd the hearing officer’s detérminaﬁnn, given the “substantial” snd
“ample” evidence in the record. The evidence shows that the hearing officer found West's
statement and the child’s statement were “so similar as to be simost identical.* According to the
hearing officer, “{the child]'s statement, as heard and noted by Ms. Robinzon, was pravided in its
entirety to [West], and Ms. Robinson was subjeet (o cxtensive CTOss-exmmination about i1,” This
provided Went mmwmmammwyhuwmmmk.
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pot in context, or show that the credibility of the child was diminished.® He did not even make
an attempt at such. Morcover, West testified in person at the adwministrative hearing, which
provided him 2 full oppartunity to correct his statement or explain any misunderstandings. On
appcal,Wuteoncededﬂtatevmifhahadbmpmﬁdedmoppoﬁunityto!apemcordhisown
imterview, he would ot have changed his statcment, '

West was required to demonstrate that the hearing officer’s verdict was attributable to the
agency's failure to comply with the procedural requirements. He has not done 5o, West hes ot
demonstrated that he was prejudiced by the local department's failure to explain why 8.J.°s
interview was not tape recorded, conduct a face-to-face interview with him, or to offer a tape
recording of his interview with the police. He has not even afleged that & contrary result would
have been renched There is nn hasis for concluding that the prover ramedy in this cese js =~
dismissal, especially when the hearing officer and the trial court found-that there is substantial

¥ The mejority stateg:

(tThe absence of a tape recording of S.J."s interview is particularly
critical in this case because, given the cloge, grandfather-
granddeughter-type relationship West and S.1. had, the meaning
and import of $.).°s staternents about West touching her genitals,
breasts, and buttocks were susceptible to more than one plausible
inierpretation and necassarily turned on the subtle nuances of those
statements and the conduct they deseribed.

However, such an analysis fails to consider that (a) the regmlations do not require 4 tape
recording; (b) the hearing officer is the fact finder in this proceeding (not the trial cowrt and not
this Court); and, (c) hearsay evidence is admissible in proceedings under the APA.

“The rules of evidence are considerably relaxed , . ., and the findings of administrative
agencies wil] not b reversed solely because evidence was received which would have been
madmissible in court.” Bias, 226 Va. st 470, 308 S.E.2d &t 126. It is well established that
“hearsay evidence is admissible” st an administrative hearing conducted in accordance with the
Administrative Process Act. See Carter v. Gordon, 28 Va, App. 133, 141, 502 S.E.2d 697, 701
(1998). “If the agency relies on hearsay evidence, the court reviewing the sufficiency of that
evidence on appeal may give it the same weight as any other record evidence.” 14,
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evidence to support the findings of fact. Accordingly, I would reverse the trial court and affirm
the decision of the hearing officer. '

v . nw
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