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Sent: Monday, June 27, 2016 12:01 PM 
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Subject: 2016 Legislative Update 

 

This file is being sent to assisted living facility and adult day care center providers from the 
Virginia Department of Social Services Email Distribution Service.  

***Please do not reply to this email.*** 

 
The General Assembly passed the following legislation this year, which will take effect July 1, 2016, related to assisted 
living facilities and/or adult day care centers.  The legislation is summarized below and the bills are an attachment to 
this email.  Please contact your licensing inspector if you have any questions.  Thank you.      
 
Senate Bill 278     
 
Senate Bill (SB) 278 amends and reenacts § 63.2-1720 of the Code of Virginia to add a requirement that assisted living 
facilities and adult day care centers not continue to employ any person who has a conviction of any of the barrier 
crimes.  The law already prohibits a facility from hiring an individual who has been convicted of a barrier crime, but 
did not address continued employment until SB 278.  Plans are to present a regulatory action at the August State 
Board of Social Services meeting to add the provisions of SB 278 in the Regulation for Background Checks for Assisted 
Living Facilities and Adult Day Care Centers (22 VAC 40-90).  The added requirement regarding continued 
employment in SB 278 becomes effective July 1, 2016, since that is the effective date in the Code of Virginia, even 
though this requirement is not yet in the background check regulation.  
 
Senate Bill 732  
 
Senate Bill (SB) 732 amends and reenacts § 63.2-1806 of the Code of Virginia to require that an assisted living facility 
that does not provide or allow hospice care include such hospice care restrictions in a disclosure statement signed by 
the resident prior to admission.  Plans are to present a regulatory action at the August State Board of Social Services 
meeting to include the provisions of SB 732 in the Standards for Licensed Assisted Living Facilities (22 VAC 40-
72).  The requirement regarding hospice care restrictions in a disclosure statement in SB 732 becomes effective July 
1, 2016, since that is the effective date in the Code of Virginia, even though the requirement is not yet in the assisted 
living facility standards. 
 
House Bill 435 
House Bill 435 amends and reenacts §63.2-1701 of the Code of Virginia to allow that Programs of All-Inclusive Care 
for the Elderly (PACE) programs operated in accordance with an agreement between the provider, the Department of 
Medical Assistance Services (DMAS) and the Centers for Medicare and Medicaid Services (CMS) not be required to be 
licensed as an adult day care center if that program (PACE) provides services only to individuals enrolled in PACE.  If 
the program provides services to non-PACE enrolled individuals, then the program must be licensed as an adult day 
care center by the Department of Social Services, if otherwise subject to licensure. 
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VIRGINIA ACTS OF ASSEMBLY -- 2016 SESSION

CHAPTER 632

An Act to amend and reenact §§ 63.2-1720, as it is currently effective and as it shall become effective,
and 63.2-1720.1, as it shall become effective, of the Code of Virginia, relating to child welfare
agencies; background checks.

[S 278]
Approved April 1, 2016

Be it enacted by the General Assembly of Virginia:
1. That §§ 63.2-1720, as it is currently effective and as it shall become effective, and 63.2-1720.1, as
it shall become effective, of the Code of Virginia are amended and reenacted as follows:

§ 63.2-1720. (Effective until July 1, 2017) Employment for compensation of persons or use of
volunteers convicted of certain offenses prohibited; background check required; penalty.

A. An assisted living facility, adult day care center or child welfare agency licensed or registered in
accordance with the provisions of this chapter, or family day homes approved by family day systems,
shall not hire for compensated employment or continue to employ persons who have an offense as
defined in § 63.2-1719. Such employees shall undergo background checks pursuant to subsection D. In
the case of child welfare agencies, the provisions of this section shall apply to employees who are
involved in the day-to-day operations of such agency or who are alone with, in control of, or
supervising one or more children.

B. A licensed assisted living facility or adult day care center may hire an applicant convicted of one
misdemeanor barrier crime not involving abuse or neglect, if five years have elapsed following the
conviction.

C. Notwithstanding the provisions of subsection A, a child day center may hire for compensated
employment persons who have been convicted of not more than one misdemeanor offense under
§ 18.2-57 if 10 years have elapsed following the conviction, unless the person committed such offense
while employed in a child day center or the object of the offense was a minor.

D. Background checks pursuant to this section require:
1. A sworn statement or affirmation disclosing whether the person has a criminal conviction or is the

subject of any pending criminal charges within or outside the Commonwealth and, in the case of child
welfare agencies, whether or not the person has been the subject of a founded complaint of child abuse
or neglect within or outside the Commonwealth;

2. A criminal history record check through the Central Criminal Records Exchange pursuant to
§ 19.2-389; and

3. In the case of child welfare agencies, a search of the central registry maintained pursuant to
§ 63.2-1515 for any founded complaint of child abuse and neglect.

E. Any person desiring to work as a compensated employee at a licensed assisted living facility,
licensed adult day care center, a licensed or registered child welfare agency, or a family day home
approved by a family day system shall provide the hiring or approving facility, center or agency with a
sworn statement or affirmation pursuant to subdivision D 1. Any person making a materially false
statement regarding the sworn statement or affirmation provided pursuant to subdivision D 1 shall be
guilty of a Class 1 misdemeanor.

F. A licensed assisted living facility, licensed adult day care center, a licensed or registered child
welfare agency, or a family day home approved by a family day system shall obtain for any
compensated employees within 30 days of employment (i) an original criminal record clearance with
respect to convictions for offenses specified in § 63.2-1719 or an original criminal history record from
the Central Criminal Records Exchange and (ii) in the case of licensed or registered child welfare
agencies or family day homes approved by family day systems, a copy of the information from the
central registry. However, no employee shall be permitted to work in a position that involves direct
contact with a person or child receiving services until an original criminal record clearance or original
criminal history record has been received, unless such person works under the direct supervision of
another employee for whom a background check has been completed in accordance with the
requirements of this section. If an applicant is denied employment because of information from the
central registry or convictions appearing on his criminal history record, the assisted living facility, adult
day care center or child welfare agency shall provide a copy of the information obtained from the
central registry or the Central Criminal Records Exchange or both to the applicant.

G. No volunteer who has an offense as defined in § 63.2-1719 shall be permitted to serve in a
licensed or registered child welfare agency or a family day home approved by a family day system. Any
person desiring to volunteer at such a child welfare agency shall provide the agency with a sworn
statement or affirmation pursuant to subdivision D 1. Such child welfare agency shall obtain for any
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volunteers, within 30 days of commencement of volunteer service, a copy of (i) the information from
the central registry and (ii) an original criminal record clearance with respect to offenses specified in
§ 63.2-1719 or an original criminal history record from the Central Criminal Records Exchange. Any
person making a materially false statement regarding the sworn statement or affirmation provided
pursuant to subdivision D 1 shall be guilty of a Class 1 misdemeanor. If a volunteer is denied service
because of information from the central registry or convictions appearing on his criminal history record,
such child welfare agency shall provide a copy of the information obtained from the central registry or
the Central Criminal Records Exchange or both to the volunteer. The provisions of this subsection shall
apply only to volunteers who will be alone with any child in the performance of their duties and shall
not apply to a parent-volunteer of a child attending a licensed or registered child welfare agency, or a
family day home approved by a family day system, whether or not such parent-volunteer will be alone
with any child in the performance of his duties. A parent-volunteer is someone supervising, without pay,
a group of children that includes the parent-volunteer's own child in a program that operates no more
than four hours per day, provided that the parent-volunteer works under the direct supervision of a
person who has received a clearance pursuant to this section.

H. No volunteer shall be permitted to serve in a licensed assisted living facility or licensed adult day
care center without the permission or under the supervision of a person who has received a clearance
pursuant to this section.

I. Further dissemination of the background check information is prohibited other than to the
Commissioner's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

J. A licensed assisted living facility shall notify and provide all students a copy of the provisions of
this article prior to or upon enrollment in a certified nurse aide program operated by such assisted living
facility.

K. The provisions of this section shall not apply to any children's residential facility licensed
pursuant to § 63.2-1701, which instead shall comply with the background investigation requirements
contained in § 63.2-1726.

L. A person who complies in good faith with the provisions of this section shall not be liable for any
civil damages for any act or omission in the performance of duties under this section unless the act or
omission was the result of gross negligence or willful misconduct.

§ 63.2-1720. (Effective July 1, 2017) Assisted living facilities and adult day care centers;
employment for compensation of persons or use of volunteers convicted of certain offenses
prohibited; background check required; penalty.

A. No assisted living facility, adult day care center, child-placing agency, independent foster home,
or family day system licensed in accordance with the provisions of this chapter, or registered family day
homes or family day homes approved by family day systems, shall hire for compensated employment or
continue to employ persons who have an offense as defined in § 63.2-1719. All applicants for
employment shall undergo background checks pursuant to subsection C.

B. A licensed assisted living facility or adult day care center may hire an applicant convicted of one
misdemeanor barrier crime not involving abuse or neglect, if five years have elapsed following the
conviction.

C. Background checks pursuant to subsection A require:
1. A sworn statement or affirmation disclosing whether the person has a criminal conviction or is the

subject of any pending criminal charges within or outside the Commonwealth and, in the case of
licensed child-placing agencies, independent foster homes, and family day systems, registered family day
homes, and family day homes approved by family day systems, whether or not the person has been the
subject of a founded complaint of child abuse or neglect within or outside the Commonwealth;

2. A criminal history records check through the Central Criminal Records Exchange pursuant to
§ 19.2-389; and

3. In the case of licensed child-placing agencies, independent foster homes, and family day systems,
registered family day homes, and family day homes approved by family day systems, a search of the
central registry maintained pursuant to § 63.2-1515 for any founded complaint of child abuse and
neglect.

D. Any person making a materially false statement regarding the sworn statement or affirmation
provided pursuant to subdivision C 1 is guilty of a Class 1 misdemeanor.

E. A licensed assisted living facility, licensed adult day care center, licensed child-placing agency,
licensed independent foster home, licensed family day system, registered family day home, or family
day home approved by a family day system shall obtain for any compensated employees within 30 days
of employment (i) an original criminal record clearance with respect to convictions for offenses specified
in § 63.2-1719 or an original criminal history record from the Central Criminal Records Exchange and
(ii) in the case of licensed child-placing agencies, independent foster homes, and family day systems,
registered family day homes, and family day homes approved by family day systems, a copy of the
information from the central registry for any compensated employee within 30 days of employment.
However, no employee shall be permitted to work in a position that involves direct contact with a
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person or child receiving services until an original criminal record clearance or original criminal history
record has been received, unless such person works under the direct supervision of another employee for
whom a background check has been completed in accordance with the requirements of this section. If an
applicant is denied employment because of information from the central registry or convictions
appearing on his criminal history record, the licensed assisted living facility, adult day care center,
child-placing agency, independent foster home, or family day system, registered family day home, or
family day home approved by a family day system shall provide a copy of the information obtained
from the central registry or the Central Criminal Records Exchange or both to the applicant.

F. No volunteer who has an offense as defined in § 63.2-1719 shall be permitted to serve in a
licensed child-placing agency, independent foster home, or family day system, registered family day
home, or family day home approved by a family day system. Any person desiring to volunteer at a
licensed child-placing agency, independent foster home, or family day system, registered family day
home, or family day home approved by a family day system shall provide the agency, system, or home
with a sworn statement or affirmation pursuant to subdivision C 1. Such licensed child-placing agency,
independent foster home, or family day system, registered family day home, or family day home
approved by a family day system shall obtain for any volunteers, within 30 days of commencement of
volunteer service, a copy of (i) the information from the central registry and (ii) an original criminal
record clearance with respect to offenses specified in § 63.2-1719 or an original criminal history record
from the Central Criminal Records Exchange. Any person making a materially false statement regarding
the sworn statement or affirmation provided pursuant to subdivision C 1 is guilty of a Class 1
misdemeanor. If a volunteer is denied service because of information from the central registry or
convictions appearing on his criminal history record, such licensed child-placing agency, independent
foster home, or family day system, registered family day home, or family day home approved by a
family day system shall provide a copy of the information obtained from the central registry or the
Central Criminal Records Exchange or both to the volunteer. The provisions of this subsection shall
apply only to volunteers who will be alone with any child in the performance of their duties and shall
not apply to a parent-volunteer of a child attending a licensed child-placing agency, independent foster
home, or family day system, registered family day home, or family day home approved by a family day
system, whether or not such parent-volunteer will be alone with any child in the performance of his
duties. A parent-volunteer is someone supervising, without pay, a group of children that includes the
parent-volunteer's own child in a program that operates no more than four hours per day, provided that
the parent-volunteer works under the direct supervision of a person who has received a clearance
pursuant to this section.

G. No volunteer shall be permitted to serve in a licensed assisted living facility or licensed adult day
care center without the permission or under the supervision of a person who has received a clearance
pursuant to this section.

H. Further dissemination of the background check information is prohibited other than to the
Commissioner's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

I. A licensed assisted living facility shall notify and provide all students a copy of the provisions of
this article prior to or upon enrollment in a certified nurse aide program operated by such assisted living
facility.

J. A person who complies in good faith with the provisions of this section shall not be liable for any
civil damages for any act or omission in the performance of duties under this section unless the act or
omission was the result of gross negligence or willful misconduct.

§ 63.2-1720.1. (Effective July 1, 2017) Licensed child day centers and licensed family day
homes; employment for compensation or use as volunteers of persons convicted of or found to
have committed certain offenses prohibited; national background check required; penalty.

A. No child day center or family day home licensed in accordance with the provisions of this chapter
shall hire for compensated employment, continue to employ, or permit to serve as a volunteer in a
position that is involved in the day-to-day operations of the child day center or family day home or in
which the employee or volunteer will be alone with, in control of, or supervising children any person
who has an offense as defined in § 63.2-1719. All applicants for employment or to serve as volunteers
shall undergo a background check in accordance with subsection B.

B. Any applicant required to undergo a background check in accordance with subsection A shall:
1. Provide a sworn statement or affirmation disclosing whether he has ever been convicted of or is

the subject of pending charges for any offense within or outside the Commonwealth and whether he has
been the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth;

2. Submit to fingerprinting and provide personal descriptive information described in subdivision B 2
of § 19.2-392.02; and

3. Authorize the child day center or family day home to obtain a copy of information from the
central registry maintained pursuant to § 63.2-1515 on any investigation of child abuse or neglect
undertaken on him.

The applicant's fingerprints and personal descriptive information obtained pursuant to subdivision 2
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shall be forwarded through the Central Criminal Records Exchange to the Federal Bureau of
Investigation for the purpose of obtaining national criminal history record information regarding such
applicant. Upon receipt of an applicant's record or notification that no record exists, the Central Criminal
Records Exchange shall forward the information to the Department, and the Department shall report to
the child day center or family day home whether the applicant is eligible to have responsibility for the
safety and well-being of children. In cases in which the record forwarded to the Department is lacking
disposition data, the Department shall conduct research in whatever state and local recordkeeping
systems are available in order to obtain complete data before reporting to the child day center or family
day home.

C. The child day center or family day home shall inform every applicant for compensated
employment or to serve as a volunteer required to undergo a background check pursuant to this section
that he is entitled to obtain a copy of any background check report and to challenge the accuracy and
completeness of any such report and obtain a prompt resolution before a final determination is made of
the applicant's eligibility to have responsibility for the safety and well-being of children.

D. Any person making a materially false statement regarding the sworn statement or affirmation
provided pursuant to subdivision B 1 is guilty of a Class 1 misdemeanor.

E. Further dissemination of the background check information is prohibited other than to the
Commissioner's representative or a federal or state authority or court as may be required to comply with
an express requirement of law for such further dissemination.

F. A person who complies in good faith with the provisions of this section shall not be liable for any
civil damages for any act or omission in the performance of duties under this section unless the act or
omission was the result of gross negligence or willful misconduct.

G. Notwithstanding the provisions of subsection A, a child day center may hire for compensated
employment persons who have been convicted of not more than one misdemeanor offense under
§ 18.2-57 if 10 years have elapsed following the conviction, unless the person committed such offense
while employed in a child day center or the object of the offense was a minor.

H. Fees charged for the processing and administration of background checks pursuant to this section
shall not exceed the actual cost to the state of such processing and administration.

I. Any person employed for compensation at a licensed child day center or family day home or
permitted to serve as a volunteer at a licensed child day center or family day home in a position that is
involved in the day-to-day operations of the child day center or family day home or in which he will be
alone with, in control of, or supervising children who is (i) convicted of an offense as defined in
§ 63.2-1719 within or outside of the Commonwealth or (ii) found to be the subject of a founded
complaint of child abuse or neglect within or outside of the Commonwealth shall notify the child day
center or family day home of such conviction or finding.
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CHAPTER 598

An Act to amend and reenact § 63.2-1806 of the Code of Virginia, relating to assisted living facilities;
hospice care.

[S 732]
Approved April 1, 2016

Be it enacted by the General Assembly of Virginia:
1. That § 63.2-1806 of the Code of Virginia is amended and reenacted as follows:

§ 63.2-1806. Hospice care.
Notwithstanding § 63.2-1805, at the request of the resident, hospice care may be provided in an

assisted living facility under the same requirements for hospice programs provided in Article 7
(§ 32.1-162.1 et seq.) of Chapter 5 of Title 32.1, if the hospice program determines that such program is
appropriate for the resident. However, to the extent allowed by federal law, no assisted living facility
shall be required to provide or allow hospice care if such hospice care restrictions are included in a
disclosure statement that is signed by the resident prior to admission.
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CHAPTER 22

An Act to amend and reenact § 63.2-1701 of the Code of Virginia, relating to licensure of adult day
care centers; Programs of All-Inclusive Care for the Elderly programs exempt.

[H 435]
Approved February 25, 2016

Be it enacted by the General Assembly of Virginia:
1. That § 63.2-1701 of the Code of Virginia is amended and reenacted as follows:

§ 63.2-1701. Licenses required; issuance, expiration, and renewal; maximum number of
residents, participants or children; posting of licenses.

A. Every person who constitutes, or who operates or maintains, an assisted living facility, adult day
care center, or child welfare agency shall obtain the appropriate license from the Commissioner, which
may be renewed. However, no license shall be required for an adult day care center that provides
services only to individuals enrolled in a Programs of All-Inclusive Care for the Elderly program
operated in accordance with an agreement between the provider, the Department of Medical Assistance
Services and the Centers for Medicare and Medicaid Services. The Commissioner, upon request, shall
consult with, advise, and assist any person interested in securing and maintaining any such license. Each
application for a license shall be made to the Commissioner, in such form as he may prescribe. It shall
contain the name and address of the applicant, and, if the applicant is an association, partnership, limited
liability company, or corporation, the names and addresses of its officers and agents. The application
shall also contain a description of the activities proposed to be engaged in and the facilities and services
to be employed, together with other pertinent information as the Commissioner may require.

B. The licenses shall be issued on forms prescribed by the Commissioner. Any two or more licenses
may be issued for concurrent operation of more than one assisted living facility, adult day care center,
or child welfare agency, but each license shall be issued upon a separate form. Each license and
renewals thereof for an assisted living facility, adult day care center, or child welfare agency may be
issued for periods of up to three successive years, unless sooner revoked or surrendered. Licenses issued
to child day centers under this chapter shall have a duration of two years from date of issuance.

C. The length of each license or renewal thereof for an assisted living facility shall be based on the
judgment of the Commissioner regarding the compliance history of the facility and the extent to which it
meets or exceeds state licensing standards. Based on On the basis of this judgment, the Commissioner
may issue licenses or renewals thereof for periods of six months, one year, two years, or three years.

D. The Commissioner may extend or shorten the duration of licensure periods for a child welfare
agency whenever, in his sole discretion, it is administratively necessary to redistribute the workload for
greater efficiency in staff utilization.

E. Each license shall indicate the maximum number of persons who may be cared for in the assisted
living facility, adult day care center, or child welfare agency for which it is issued.

F. The license and any other documents required by the Commissioner shall be posted in a
conspicuous place on the licensed premises.

G. Every person issued a license that has not been suspended or revoked shall renew such license
prior to its expiration.
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