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1 10 

SUBSTANCE-EXPOSED INFANTS 
 
10.1  Introduction  
 

The Code of Virginia § 63.2-1509 B requires the local department of social services 
(LDSS) to accept as valid a report that a newborn infant may have been exposed to 
controlled substances prior to birth. This part of the CPS guidance chapter explains how 
the Code of Virginia impacts: 

 
• Mandated reporting of substance-exposed infants (SEI) and the validity decision. 

 
• CPS family assessments and investigations. 

 
• Services to the families of SEI. 

 
• Possible court actions. 

 
In utero substance exposure can cause or contribute to premature birth, low birth weight, 
increased risk of infant mortality, neurobehavioral and developmental complications. 
Post-natal environmental factors associated with parental substance use such as poverty, 
neglect and unstable or stressful home environments present additional risks for these 
children. 

 
Interventions to reduce adverse outcomes and promote healthy home environments are 
critical to the well-being of SEI and their families. 

 
Additional information on SEI and parental substance use can be found by accessing: 

 
• CWSE5501: Substance use. This on-line course has four (4) modules and is 

available in the Virginia Learning Center (VLC). 
 

http://law.lis.virginia.gov/vacode/63.2-1509/
https://covlc.virginia.gov/Default.aspx
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• National Center on Substance use and Child Welfare, including an online tutorial, 
“Understanding Substance Use Disorders, Treatment, and Family Recovery: A 
Guide for Child Welfare Professionals.” 

 
• Children and Family Futures. This agency provides a library of various recorded 

webinars conducted in 2015 regarding SEI and child welfare. 
 

• Substance use and Mental Health Services Administration (SAMHSA) is the 
agency within the U.S. Department of Health and Human Services that leads public 
health efforts to advance the behavioral health of the nation. 

 
• Virginia Department of Behavioral Health and Developmental Services (DBHDS) 

provides resources for pregnant women and parents and their families. 
 

• CWSE6010: Working with Families of Substance Exposed Infants. This on-line 
course has two (2) modules and is available in the Virginia Learning Center (VLC). 

 

10.2  SEI Definitions  
 

The following definitions pertain to substance use disorders and SEI referrals: 
 

Term Definition 

Assessment- 
(Substance Use) 

Assessment refers to an in-depth look at an individual’s past 
and current substance use and the impact of that use on the 
overall functioning of that individual. Assessment is a 
process for defining the nature of that problem, determining 
a diagnosis, and developing specific treatment 
recommendations for addressing the problem or diagnosis. 

Dual diagnosis Dual diagnosis refers to co-occurring Mental Health and 
Substance Use disorders (alcohol and/or drug dependence 
or abuse). 

 
Fetal Alcohol 
Spectrum Disorder 
(FASD) 

Fetal alcohol spectrum disorders (FASD) is an umbrella term 
describing the range of effects that can occur in an individual 
whose parent drank alcohol during pregnancy. These effects 
may include physical, mental, behavioral, or learning 
disabilities with possible lifelong implications.  

Medication-
Assisted Treatment 
(MAT) 

Medication-Assisted Treatment, which includes some Opioid 
Treatment Programs (OTP), combines behavioral therapy 
and medications to treat substance use disorders. 

https://ncsacw.samhsa.gov/
http://www.cffutures.org/presentations/webinars
http://www.samhsa.gov/disorders
http://www.dbhds.virginia.gov/developmental-services/substance-abuse-services
https://covlc.virginia.gov/Default.aspx
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Neonatal 
Abstinence 
Syndrome (NAS) 

Neonatal abstinence syndrome (NAS) is a group of problems 
that occur in a newborn as a result of sudden discontinuation 
of addictive opioids, licit or illicit, to which the newborn was 
exposed while in the parent’s womb.  

Opioid Treatment 
Program (OTP) 

An Opioid Treatment Program (OTP) provides medication 
assisted treatment for the treatment of opioid addiction. 
OTPs may also provide comprehensive, individually tailored 
programs that can include: 
 
• Medication therapy 
• Psychosocial and medical treatment 
• Support services that address factors affecting the 

client. 

Screening A screening is a brief preliminary interview with an individual 
intended to determine if that individual may be at risk to have 
problems in a certain area such as substance use. 
Screening does not identify substance use or dependency 
nor does it provide a substance use disorder diagnosis. It is 
a quick way to determine if someone needs to be referred for 
further assessment. Screening refers to the use of tools and 
procedures designed to determine the risk or probability that 
an individual has a given condition or disorder. Screening 
may be a combination of observation, open-ended 
questions, and/or the use of a standardized set 
of questions. 
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Screening tools Screening tools have been developed to help identify 
individuals at risk for various disorders or problems such as 
substance use disorders or domestic violence.  

Substance use 
counseling or 
treatment services 

These are professional services provided to individuals for 
the prevention, diagnosis, or treatment of chemical 
dependency. Substance use counseling or treatment should 
include education about the impact of alcohol and other 
drugs on the fetus and on the parental relationship; and 
education about relapse prevention to recognize personal 
and environmental cues which may trigger a return to the use 
of alcohol or other drugs. The substance use counseling or 
treatment services must be provided by a professional (e.g., 
a “certified substance use counselor” 
or a “licensed substance use treatment practitioner”). 

 
 

10.3 Background of SEI 
 

10.3.1 Federal law 

 
• The Child Abuse and Prevention Treatment Act (CAPTA) of 1974 was created 

to provide federal funding to support prevention, assessment, investigation, 
prosecution and treatment activities related to child abuse and neglect. 

 
• The Keeping Children and Families Safe Act of 2003 created new conditions 

for states to receive grant allocations under CAPTA. The grant conditions were 
intended to provide needed services and support for infants, their mothers, and 
their families, and to ensure a comprehensive response to the effects of 
prenatal drug exposure. 

 
• The CAPTA Reauthorization Act of 2010 made further changes related to 

prenatal exposure issues to include identification of infants affected by Fetal 
Alcohol Spectrum Disorder (FASD) and a requirement for the development of 
Plans of Safe Care for infants affected by FASD. 
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• The Comprehensive Addiction and Recovery Act (CARA) of 2016 went into 
effect July 22, 2016, including Title V, Section 503, “Infant Plan of Safe Care.” 
The legislation (PL 114-198) made several changes to CAPTA and SEI: 

 
o Removed the term “illegal” in regards to substance use 

 
o Requires that Plans of Safe Care address the needs of both the infant and the 

affected family or caregiver 
 

o Specifies that data on affected infants and Plans of Safe Care be reported by 
states to the maximum extent practicable. Such data includes: 

 
 The number of infants identified as being affected by substance use, 

withdrawal symptoms resulting from prenatal drug exposure, or 
FASD. 

 
 The number of infants for whom a plan of safe care was developed. 

 
 The number of infants for whom referrals were made for appropriate 

services—including services for the affected family or caregiver. 
 

• Requires that states develop and implement monitoring systems regarding the 
implementation of such plans to determine whether and in what manner local 
entities are providing, in accordance with state requirements, referrals to and 
delivery of appropriate services for the infant and affected family or caregiver. 

 

10.3.2 Virginia law 

Virginia laws have been implemented and revised in accordance with the changes 
made to CAPTA. In the 2017 Session of the General Assembly, a bill was passed 
amending §§ 63.2-1505, 63.2-1506, and 63.2-1509 relating to CPS investigations, 
family assessments, and Virginia’s mandated child abuse and neglect reporting 
requirements to comply with CARA. The changes to the Code of Virginia became 
effective July 1, 2017. 

 
Amendments made to the relevant sections of the Code of Virginia to comply with 
CARA include: 

 
• Section 63.2-1505 of the Code of Virginia, Subsection B(2) was amended to 

(1) eliminate language referencing an obsolete procedure, and (2) move 
language addressing substance-exposed infants out of this section that 

https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1505/
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pertains to CPS investigations and into §§ 63.2-1506 and 63.2-1509 of the 
Code of Virginia pertaining to family assessments and mandated reporting, 
respectively. 

 
• Section 63.2-1506 of the Code of Virginia was amended to add Subsection 

A(4), which requires LDSS to gather information as to “[w]hether the mother of 
a child who was exposed in utero to a controlled substance sought substance 
use counseling or treatment prior to the child’s birth” when conducting family 
assessments. 

 
• Section 63.2-1506 of the Code of Virginia was further amended to add the 

following to Subsection C: “If a report or complaint is based upon one of the 
factors specified in subsection B of § 63.2-1509, the local department shall (a) 
conduct a family assessment, unless an investigation is required pursuant to 
this subsection or other provision of law or is necessary to protect the safety of 
the child, and (b) develop a plan of safe care in accordance with federal law, 
regardless of whether the local department makes a finding of abuse or 
neglect.” 

 
• Section 63.2-1509 of the Code of Virginia, Subsection B, was amended to read: 

a “’reason to suspect that child is abused or neglected shall include (i) a finding 
made by a health care provider within six weeks of the birth of a child that the 
child was born affected by substance use or experiencing withdrawal 
symptoms resulting from in utero drug exposure; (ii) a diagnosis made by a 
health care provider within four years following a child’s birth that the child has 
an illness, disease, or condition that, to a reasonable degree of medical 
certainty, is attributable to parental abuse of a controlled substance during 
pregnancy; or (iii) a diagnosis made by a health care provider within four years 
following a child’s birth that the child has a fetal alcohol spectrum disorder 
attributable to in utero exposure to alcohol. When ‘reason to suspect’ is based 
upon this subsection, such fact shall be included in the report along with the 
facts relied upon by the person making the report.” 

 

10.4   Mandated reporting of SEI 
 

The Code of Virginia and the Virginia Administrative Code (VAC) provide for the 
mandated reporting of SEI. Effective July 1, 2017, § 63.2-1509 B of the Code of Virginia 
was significantly revised and supersedes the VAC, 22VAC40-705-40 A5. 

https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1506/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1506/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
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10.4.1 Health care providers required to report SEI 

The Code of Virginia specifically delineates three (3) circumstances which constitute 
a reason to suspect that a newborn infant is abused or neglected due to the special 
medical needs of infants affected by substance exposure and therefore requires a 
report to CPS by health care providers. Such reports shall not constitute a per se 
finding of child abuse or neglect. 

 
As a result of federal legislation, i.e., CARA (2016), SEI now includes both legal and 
illegal controlled substance exposure. 

 

10.4.1.1 First circumstance 

Pursuant to § 63.2-1509 B of the Code of Virginia, the first circumstance is a 
finding is made by a health care provider within six (6) weeks of birth that the child 
is born affected by substance use or is experiencing withdrawal symptoms 
resulting from in utero drug exposure. 

 

10.4.1.1.1   Affected by substance use 

Affected by substance use may be evidenced by impaired growth, pre-term 
labor or subtle neurodevelopmental signs that are more difficult to define in 
the newborn and infancy stages. An alcohol or other drug affected infant is 
one in which there is detectable physical, developmental, cognitive or 
emotional delay or actual harm that is associated with parental substance 
use. 

 
A positive toxicology for substances in the infant may or may not indicate that 
the child was born affected by substance use. If it is known that the drug was 
prescribed to the parent and is being used appropriately, the referral could be 
screened out. Conversely, if the parent has a positive toxicology at the time 
of the infant’s birth or has had a medical or behavioral health assessment that 
is indicative of an active substance use disorder and they are demonstrating 
behaviors that may impact their capacity to provide proper care for the infant, 
or if there is a history of prior referrals involving substance use, the referral 
should be screened in. 

 

In instances when a health care provider reports a positive toxicology result 
for a newborn child to a LDSS, but there is no other evidence or finding by 
the health care provider that the child was born affected by substance use or 

https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
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is experiencing withdrawal symptoms, the LDSS should make further inquiry 
into the circumstances of the report to determine whether the report should 
be screened in in accordance with §§ 63.2-1509(B) and § 63.2-1503(I) of the 
Code of Virginia. Further inquiry should include asking the health care 
provider for all related information, records, and reports that form the basis of 
their suspicion that the infant is an abused or neglected child in accordance 
with § 63.2-1509(B). 

 
The LDSS may not have a blanket policy which reflects that a positive 
toxicology report, standing alone, is or is not a valid referral. The LDSS must 
exercise its professional discretion and judgment in light of the information 
gathered from the health care provider to determine whether such report is 
valid. 

 
The LDSS must gather enough information from the health care provider 
making the report to indicate that a finding has been made that the newborn 
child was born affected by substance use as described in Section 10.4.1.1. 
Once the LDSS has determined that the health care provider has made such 
a finding, the report should be screened in as a family assessment (or 
investigation when required) and a Plan of Safe Care developed. The LDSS 
must document that the report was based on § 63.2-1509 (B) of the Code of 
Virginia along with the facts relied upon by the health care provider who made 
the report. 

10.4.1.1.2   Withdrawal symptoms resulting from in utero drug exposure 

This first circumstance also includes when a child has withdrawal symptoms 
due to dependency to a drug while in utero. This includes dependency on 
controlled substances prescribed for the parent by a physician or an opioid 
treatment program (OTP). 

 
In utero exposure to certain drugs can cause neonatal withdrawal after birth 
when the drug is abruptly stopped because the infant, like the parent, has 
developed physical dependence on the drug. Clinically relevant neonatal 
withdrawal most commonly results from in utero opioid exposure but has also 
been described in infants exposed to benzodiazepines, barbiturates, and 
alcohol. Neonatal Abstinence Syndrome (NAS) is a group of problems that 
occur in a newborn as a result of sudden discontinuation of addictive opioids, 
licit or illicit, to which the newborn was exposed while in the parent’s womb. 
Because NAS is treatable, treatment providers typically recommend 
medication-assisted treatment (MAT) over abstinence for pregnant, opioid- 
addicted people.  
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10.4.1.2 Second circumstance 

Pursuant to § 63.2-1509 B of the Code of Virginia, the second circumstance is 
within four (4) years of a child’s birth, a health care provider can diagnose the 
child as having an illness, disease or condition which, to a reasonable degree of 
medical certainty, is attributable to in utero exposure to a controlled substance. 

 

10.4.1.3 Third circumstance 

Pursuant to § 63.2-1509 B of the Code of Virginia, the third circumstance is within 
four (4) years following a child’s birth, a health care provider can make the 
diagnosis that the child has a fetal alcohol spectrum disorder (FASD) attributable 
to in utero exposure to alcohol.  

 

10.4.2 Health care provider responsibilities 

10.4.2.1 Report to CPS 

Pursuant to 22 VAC 40-705-40 A6, whenever a health care provider makes a 
finding or diagnosis of one (1) of the three (3) circumstances above, the health 
care provider shall make a report to CPS as soon as possible, but no longer 
than 24 hours after having reason to suspect a reportable situation. 

 
When reporting SEI, health care providers are required to release, upon request, 
medical records that document the basis of the report. Disclosure of child abuse 
or neglect information is also permitted by the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) and federal Confidentiality of Alcohol and 
Drug Abuse Patient Information Regulations. (CFR 42 Part 2) 

 

10.4.2.2 Report to the Community Services Board 

The Code of Virginia §§ 32.1-127 B6 and 63.2-1509 B require that each licensed 
hospital develop and implement a protocol requiring written discharge plans for 
identified, substance-abusing, postpartum parents and their infants. The 
discharge plan should be discussed with the patient and appropriate referrals 
made and documented. The discharge planning process shall involve, to the 
extent possible, the parent of the infant and any members of the parent’s 
extended family who may participate in the follow-up care for the parent and the 
infant. Hospitals are required to notify the Community Services Board (CSB) of 
the jurisdiction in which the woman resides to appoint a discharge plan manager 
for any identified substance-abusing postpartum woman. The CSB shall 
implement and manage the discharge plan. 

 

https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
https://law.lis.virginia.gov/admincode/title22/agency40/chapter705/section40/
https://www.law.cornell.edu/cfr/text/42/part-2
https://law.lis.virginia.gov/vacode/title32.1/chapter5/#article1/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
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10.4.2.2.1 Hospital discharge plan 

Post-partum parents with substance use disorders and their newborns may 
have multiple health care, treatment, safety and environmental needs. Their 
hospital discharge plans should include, but are not limited to: 

 
• A referral of the parent to the local CSB for a substance use 

assessment and implementation of the discharge plan. 
 

• Information and medical directives regarding potential postpartum 
complications and, as appropriate, indicators of substance use 
withdrawal and post-partum depression. 

 
• A follow-up appointment for pediatric care for the infant within two-four 

weeks. 
 

• A referral to early intervention Part C services for a developmental 
assessment and early intervention services for the infant. 

 
• A follow-up appointment for the parent for postpartum gynecological 

care and family planning. 
 

The CPS worker should obtain a copy of the hospital discharge plan and 
document the details in the child welfare information system. 

 

10.5   Plans of Safe Care  

Section 106(b)(2)(B)(iii) of the Child Abuse Prevention and Treatment Act (CAPTA) 
requires “the development of a plan of safe care for the infant born and identified as being 
affected by substance use or withdrawal symptoms or Fetal Alcohol Spectrum Disorder”. 
The Plan of Safe Care should address the needs of the child as well as those of the 
parent, as appropriate, and assure that appropriate services are provided to ensure the 
infant’s safety. 

10.5.1 Who creates a Plan of Safe Care? 

A Plan of Safe Care should begin when the parent is pregnant and be initiated by their 
health care providers. Once the LDSS becomes involved in a SEI referral, the LDSS 
becomes a part of this Plan of Safe Care. The LDSS is one of many agencies that can 
provide a Plan of Safe Care for the SEI and the parent. 

 
The following chart identifies three general populations of pregnant and post-partum 
parents and who would typically create or take the lead in monitoring a Plan of Safe 
Care. 
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Populations of pregnant and 
post-partum parents 

Potential lead agency/provider for the Plan 
of Safe Care 

Voluntary 
Participation During 
Prenatal Period 

Identified at Birth 
and Infant is 
Determined to be 
Affected 

1. Using legal or illegal drugs, on 
an opioid medication for chronic 
pain or on a medication that can 
result in dependency/withdrawal 
and does not have a 
substance use disorder.  

Prenatal care provider 
in concert with pain 
specialist or other 
physician 

Parental and Child 
Health service 
providers (e.g. home 
visiting provider, 
Healthy Families); 
LDSS or community 
prevention services 
provider 

2. Receiving medication assisted 
treatment for an opioid use 
disorder (e.g. Methadone)or is 
actively engaged in treatment 
for a substance use disorder. 

Prenatal care provider 
in concert with OTP or 
other therapeutic 
substance use disorder 
treatment 
provider/CSB. 

OTP or other 
therapeutic 
substance use 
disorder treatment 
provider/CSB. 

3. Misusing prescription drugs, 
or is using legal or illegal drugs, 
meets criteria for a substance 
use disorder, not actively 
engaged in a treatment 
program. 

Prenatal care provider 
or high-risk pregnancy 
clinic in concert with 
substance use disorder 
treatment agency/CSB 

Child Welfare 

 

10.5.2 What is included in a Plan of Safe Care? 

A Plan of Safe Care should incorporate the parent’s (and potentially the other primary 
caregivers) need for treatment for substance use and mental disorders, appropriate 
care for the infant who may be experiencing neurodevelopmental or physical effects 
or withdrawal symptoms from prenatal substance exposure and services and supports 
that strengthen the parents’ capacity to nurture and care for the infant and to ensure 
the infant’s continued safety and well-being. The plan should also ensure a process 
for continued monitoring of the family and accountability of responsible agencies such 
as substance use disorder treatment, home visiting, and public health and health care 
providers for the infant and parent. 
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10.6   CPS response to SEI referrals  

A report with facts indicating the presence of one of the three (3) circumstances outlined 
in the Code of Virginia § 63.2-1509 B prior to birth are sufficient, in and of themselves, to 
suspect that the child is abused or neglected and therefore constitutes a valid report 
requiring a CPS response. Although, the validity of such reports does not constitute a per 
se finding of child abuse or neglect. 

 
Substance use, either during pregnancy or after the birth of an infant, does not in or of 
itself constitute a preponderance of evidence needed to substantiate abuse or neglect. 
Although caretakers may be able to care for the child, the use or abuse of drugs by 
caretakers increases the concern for the child’s immediate safety and for future risk of 
harm to the child. When identified, a careful evaluation needs to be made of the impact 
that the substance use has on the caretaker’s capacity to care for the child and the ability 
to ensure the child’s safety and well-being. Such an evaluation will determine whether the 
child is at substantial risk of harm. 

 

10.6.1 Track decision 

Once a report has been made and determined to be valid, the LDSS must determine 
the response time and track. Effective July 1, 2017, § 63.2-1506 of the Code of Virginia 
requires all valid referrals involving SEI to be placed in the family assessment track 
unless an investigation is required by law or is necessary to protect the safety of the 
child. Because exposure to controlled substances prior to birth is not sufficient 
evidence for a founded disposition of abuse or neglect in an investigation, a family 
assessment that assesses safety, risk and service needs of the child and family and 
does not determine if abuse or neglect has occurred, is usually a more appropriate 
response. 

 

10.6.1.1 Investigation requirements 

 
According to § 63.2-1506 C of the Code of Virginia, an investigation is required 
in the following circumstances: 

 
• All sexual abuse allegations; 

 
• Any child fatality; 

 
• Abuse or neglect resulting in serious injury as defined in § 18.2-371.1 also 

consider medical neglect of disabled infant with life threatening condition 

https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1506/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1506/
https://law.lis.virginia.gov/vacode/title18.2/chapter8/section18.2-371.1/
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(Baby Doe); 
 

• A child's being left alone in the same dwelling with a person to whom the 
child is not related by blood or marriage and who has been convicted of 
an offense against a minor for which registration is required as a Tier III 
sexual offender pursuant to § 9.1-902; 

 
• Child taken into agency custody due to abuse or neglect pursuant to § 

63.2-1517 ; 
 

• Child taken into protective custody by physician or law enforcement, 
pursuant to § 63.2-1517; or 

 
• All allegations regarding a caretaker in an out of family setting as defined 

in § 63.2-1506 C. 
 

A valid SEI allegation must be responded to through a family assessment. 
However, if the child is removed, the track must be changed to an investigation 
and the additional allegation must be added to the child welfare information 
system. Further, the LDSS must document “substance-exposed infant” as at least 
one of the reasons for removal. 

10.6.1.2 Purpose of CPS intervention 

The purpose of CPS intervention in response to reports of SEI is to assess both 
safety and risk factors associated with the newborn child and their 
family/caretaker(s). This should occur after a health care provider has identified 
the child as being affected by the abuse of legal or illegal substances by the 
child’s parent. The importance of a CPS response, whether by a family 
assessment or an investigation, is to mitigate the safety factors and the risk of 
harm associated with parental substance use when caretakers have the 
responsibility to actively care for this extraordinarily vulnerable population of 
children. 

10.6.2 Initial safety assessment 

Pursuant to 22 VAC 40-705-40 A 6 b, the LDSS must complete an initial safety 
assessment of the SEI and family. Most reports involving a SEI will require a safety 
plan due to the infants’ vulnerability. A safety plan is not the same as a Plan of Safe 
Care discussed in Section 10.4, but is considered one critical component of the Plan 
of Safe Care. A safety plan addresses immediate safety concerns and needs, while 
the Plan of Safe Care addresses both short and long term needs. 

 
When assessing safety factors, it is critical to review the definitions for each safety 

https://law.lis.virginia.gov/vacode/title9.1/chapter9/section9.1-902/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1517/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1517/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1517/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1517/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1506/
https://law.lis.virginia.gov/admincode/title22/agency40/chapter705/section40/
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factor. There are several safety factors that involve substance use and a SEI. The 
following safety factors will likely pertain to a SEI referral: 

 
• Safety factor 3. There is evidence that the parent used alcohol or other drugs 

during pregnancy, AND current circumstances suggest the infant’s safety is of 
immediate concern. 

 
• Safety factor 5. Caretaker does not provide supervision necessary to protect 

child from potentially serious harm. Caretaker’s substance or alcohol use is 
having a serious impact on ability to provide adequate supervision to the child. 

 

10.6.2.1 Substance use screening 

An essential part of the initial safety assessment is to complete a brief substance 
use screening to determine if a substance use assessment is needed and if so, 
what services would best meet the needs of the parent. A substance use 
screening should include questions concerning: 

 
• Frequency and amount of alcohol consumption prior to and during 

pregnancy; 
 

• Frequency and amounts of over-the-counter prescriptions and legal/illegal 
substances prior to and during pregnancy; 

 
• Effects of substance use on life areas such as relationships, employment, 

legal, etc.; 
 

• Other parent or partner substance use; 
 

• Previous referrals for substance use evaluation or treatment; and 
 

• Previous substance use treatment or efforts to seek treatment. 
 

Additional information regarding screening of pregnant and postpartum parents can 
be found on the DBHDS website. 

 

Initial contacts in SEI cases should include not only the parent and any other parent 
but also the family’s support system. Collateral contacts can confirm or refute 
information provided by the parent. 

 

10.6.3 Information to gather when responding to SEI referrals 

In addition to conditions in the infant, conditions or behaviors in the parent that may 

http://www.dbhds.virginia.gov/developmental-services/substance-abuse-services
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indicate that risk of harm should be assessed. These include, but are not limited to: 
 

• special medical and/or physical complications in the infant; 
 

• close medical monitoring and/or special equipment or medications needed by 
the infant; 

 
• no prenatal care or inconsistent prenatal care; 

 
• previous delivery of a SEI; 

 
• prior CPS history; 

 
• prior removal of other children by the courts or voluntary placement with 

relatives; 
 

• no preparations for the care of the infant; 
 

• intellectual limitations that may impair the parent’s ability to nurture or 
physically care for the child; 

 
• psychiatric illness; 

 
• home environment that presents safety or health hazards; 

 

• evidence of financial instability that affects the parent’s ability to nurture or 
physically care for the infant; 

 
• limited or no family support; 

 
• young age of parent(s), coupled with immaturity; 

 
• parenting skills demonstrated in the health care setting that suggest a lack of 

responsiveness to the SEI’s needs (i.e., little or no response to infant’s crying, 
poor eye contact, resistance to or difficulties in providing care); and 

 
• domestic violence. 

 
If the SEI allegation is invalid, the LDSS should evaluate all of the information received 
in order to assess the report for physical neglect associated with a threat to the infant’s 
health or safety due to substance use by their parent(s) and/or other caretaker(s).  

10.6.4 No exception to completing the investigation or family assessment 

Note that under prior Virginia law, before July, 2017, if the LDSS received a report 
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involving a SEI, but determined that the parent sought and engaged in substance use 
counseling or treatment during pregnancy, the LDSS was not compelled to validate 
the report. This exception was removed with the changes made to changes to §§ 63.2-
1505, 1506, and 1509 of the Code of Virginia in the 2017 General Assembly. 

 
Effective July 1, 2017, once a report of a SEI has been validated, the LDSS shall 
determine whether the parent sought substance use counseling or treatment prior to 
the child’s birth. This information must be documented in the child welfare information 
system. 

10.6.5 Complete the family assessment or investigation 

Pursuant to 22 VAC 40-705-40 A 6 h, family assessments or investigations involving 
a SEI shall be conducted in accordance with Section 4, Assessments and 
Investigations of this guidance manual. 

 

10.6.5.1 Collateral contacts in SEI referrals 

Due to the vulnerability of the SEI, collateral involvement to determine risk and 
possible services is crucial, and may include contacts with the immediate and/or 
extended family, birthing hospital, pediatrician, and substance use disorder 
evaluation and treatment providers. When appropriate, the LDSS should 
coordinate services with the CSB. 

 
Contact with the health care provider(s) should include gathering information: 

 
• to identify how the infant was affected by in utero substance exposure, 

which may include results of laboratory tests or toxicology studies done 
on the infant; 

 
• to identify any needed medical treatment for the child or parent; 

 
• to assess the parent’s attitude and behavior with the infant; 

 
• to determine the expected discharge dates of the parent and infant; and 

 
• to determine whether there are other children in the home at risk. 

 
Contact with the substance use disorder treatment provider or OTP can provide 
information on the parent’s: 

 
• Plan of Safe Care that was developed while they were pregnant; 

 
• attempts to access treatment; 

 

https://law.lis.virginia.gov/admincode/title22/agency40/chapter705/section40/
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• compliance with recommendations; 
 

• toxicology results, if applicable; 
 

• assessment results, if applicable; and 
 

• medication assisted treatment dosage and compliance. 
 
 

10.6.5.2 Dispositions in SEI investigations 

For investigations, facts establishing that the infant was exposed to controlled 
substances prior to birth are not sufficient to render a founded disposition of 
abuse or neglect. The LDSS must establish by a preponderance of the evidence 
that the infant was injured or experienced a threat of injury or harm according to 
the statutory and regulatory definitions of another type of abuse or neglect to 
support a founded disposition. 

10.6.5.3 Assessing risk in SEI referrals 

The Family Risk Assessment tool is used to assess future likelihood of child 
maltreatment in all referrals, including a SEI. 

 
When assessing risk, it is critical to review the definitions for each factor. There 
are several risk factor definitions that specifically address the SEI and their 
caretakers. The following risk factors will likely pertain to a SEI referral: 

 
• N1: Current complaint is for physical or medical neglect. (Score 2 if the 

current allegation is for a substance-exposed infant.) 
 

• N9: Primary caretaker has/had a drug or alcohol problem. (Score 2 if the 
child was diagnosed with fetal alcohol syndrome or exposure or child had 
a positive toxicology screen at birth and the primary caretaker was the 
birthing parent.) 

 
• N11: Characteristics of children in household. (Score 1 if a child has a 

positive toxicology report for alcohol or another drug at birth.) 
 

Assessed risk will be: 
 

• Low. The assessment of risk related factors indicates that there is a low 
likelihood of future abuse or neglect and no further intervention is needed. 

 
• Moderate. The assessment of risk related factors indicates that there is a 

moderate likelihood of future abuse or neglect and minimal intervention 
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may be needed. 
 

• High. The assessment of risk related factors indicates there is a high 
likelihood of future abuse or neglect without intervention. 

 
 

• Very High. The assessment of risk-related factors indicates there is a very 
high likelihood of future abuse or neglect without intervention. 

 
Overrides, either by policy or discretionary, may increase risk one level and 
require supervisor approval. The initial CPS risk level may never be decreased. 

 

10.6.5.4 Risk level guides decision to open a case 

Important reminder: when risk is clearly defined and objectively quantified, 
resources are targeted to higher-risk families because of the greater potential to 
reduce subsequent maltreatment. The risk level helps inform the decision 
whether or not to open a case as follows: 

 
Low Risk: Close 
Moderate Risk:    Open or Close 
High Risk: Open  
Very High Risk: Open  

 
The CPS worker and CPS supervisor should assess the decision to open a case 
for services and document in the child welfare information system when the 
decision is to not open a case. 

 

10.6.6 Referral to early intervention programs for children 

Regardless if a CPS in-home case is opened for services, the LDSS shall refer any 
child under the age of three (3) for early prevention services to the local Infant and 
Toddler Connection of Virginia who: 

 
• Is identified as affected by illegal substance use or withdrawal symptoms 

resulting from prenatal drug exposure; 
 

• Is the subject of an investigation with a founded disposition; or 
 

• Has a physical or mental condition that has a high probability of resulting in 
developmental delay, regardless of track or disposition. 

 
All localities are served by an Infant & Toddler Connection of Virginia program. This 
referral is required by the Child Abuse Prevention and Treatment Act (CAPTA). 
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LDSS are encouraged to meet with the local Infant and Toddler program to learn about 
any referral issues that should be explained to the parent. LDSS are also encouraged 
to develop procedures with the Infant & Toddler Connection of Virginia program to 
make referrals of certain children under age three (3). Recommended elements of 
these procedures should include: 

 
• As soon as possible but no later than seven (7) calendar days of completing 

the investigation or family assessment the LDSS should send a referral to the 
local Part C Early Intervention program using the local referral form. 

 
The LDSS should: 

 
• Send a referral as soon as possible when a child has been identified as 

exposed prenatally to an illegal substance or has withdrawal symptoms at birth. 
 

• Send a copy of the referral to the family. The parent should also be informed 
verbally of the referral and have an opportunity to discuss the referral process. 

 
• Request the family to sign a release form allowing the exchange of information 

between the Infant-Toddler Connection Program and the LDSS regarding the 
referral. 

 
• Document the notification and referral in the state child welfare information 

system. 
 

More information on the Infant & Toddler programs in Virginia can be found on the 
Infant & Toddler Connection of Virginia website and on the VDSS internal website in 
the Memorandum of Agreement dated May 2013 issued by the Commissioners of the 
Department of Social Services and Department of Behavioral Health and 
Developmental Services and other agencies involved with implementation of Part C 
of the Individuals with Disabilities Education Act (IDEA). 

 

10.7   In-Home Services to families with SEI  

Services for parents with substance use disorders and their families may be different than 
services for other populations. A thorough assessment done by a certified substance use 
counselor will typically be the first step in providing services for SEI referrals. Assessment 
refers to an in-depth look at an individual’s past and current substance use and the impact 
of that use on the overall functioning of that individual. Assessment is a process for 
defining the nature of that problem, determining a diagnosis, and developing specific 
treatment recommendations for addressing the problem or diagnosis. 

http://www.infantva.org/
https://fusion.dss.virginia.gov/dfs/DFS-Home/Child-Protective-Services/CPS-Resources-and-Job-Aids
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10.7.1 Substance use services considerations 

 
Special consideration should be given to the following: 

 
• Is outpatient treatment needed and available? 

 
• Is in-patient treatment required and available? 

 
• Is detoxification required? 

 
• Does the individual need a program for dual diagnosed patients? 

 
• Does the individual need assistance in negotiating leave with an employer? 

 
• Does the individual require a program that specializes in a particular addiction? 

 
• Are family members willing to participate in treatment or education? 

 
• Is peer support available through Alcoholics Anonymous (AA), Narcotics 

Anonymous (NA) or a psychotherapy group? 
 

• Does the treatment facility address the special needs of parents and their 
children? 

 

10.7.2   Other services 

 
In addition to substance use services, other services may include but are not limited to: 

 

• Child care. 
 

• Relapse prevention. 
 

• Parenting education. 
 

• Job skills training/employment. 
 

• Mental health assistance. 
 

• Safe housing. 
 

• Support systems.
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Home visiting services match parents and caregivers with trained paraprofessionals 
who can provide information and support during pregnancy and throughout the child’s 
earliest years. Home visiting programs support healthy prenatal behaviors and 
parenting attitudes, engage infants in meaningful learning activities build positive 
parent-child relationships and promote family self-sufficiency. Project Link is one 
home visiting program offered in Virginia and is specifically for pregnant and parenting 
substance-using parents. For additional information about Project Link and other home 
visiting programs, such as Healthy Families, go to the Early Impact Virginia website. 

 

10.8   Petition the court on behalf of a SEI  

When conducting a SEI investigation, § 16.1-241.3 of the Code of Virginia permits the 
LDSS to petition the Juvenile and Domestic Relations District Court solely because an 
infant was exposed to a legal or illegal substance in utero. 

10.8.1 LDSS may petition juvenile and domestic relations district court 

The LDSS should consult with their attorneys when considering petitioning for 
protective and removal orders as described in Section 8, Judicial Proceedings, of this 
guidance manual. 

 

The LDSS may petition a juvenile and domestic relation district court for any necessary 
services or court orders needed to ensure the safety and health of the infant. 

 

10.8.1.1 Petition must allege SEI 

The LDSS must state in the petition presented to the court that a CPS 
investigation or family assessment has been commenced in response to a report 
of suspected abuse or neglect of the child based upon a factor specified in § 
63.2-1509 B of the Code of Virginia. 

 

10.8.2 The court’s authority to issue orders 

The court may enter any order authorized pursuant to § 16.1-226 et seq. which the 
court deems necessary to protect the health and welfare of the child. The court may 
issue such orders as an emergency removal order pursuant to § 16.1-251, a 
preliminary protective order pursuant to § 16.1-253 or an order authorized pursuant to 
§ 16.1-278.2 A. 

 

For example, such authority would allow the court to remove the child from the custody 
of the parent pending completion of the investigation or family assessment or compel 

https://earlyimpactva.org/training-calendar/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-241.3/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1509/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-226/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-251/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-253/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-278.2/
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the parent to seek treatment or other needed services. Code of Virginia § 16.1-241.3 
enhances the court’s ability to act quickly in a potential crisis situation. In addition, the 
court will have the ability to use its authority to ensure that the parent of the child seeks 
treatment or counseling. 

10.8.3 Any court order effective until investigation or family assessment is 
concluded 

Any court order issued pursuant to § 16.1-241.3 is effective pending final disposition 
of the investigation or family assessment pursuant to § 63.2-1500 et seq. The order is 
effective for a limited duration not to exceed the period of time necessary to conclude 
the investigation or family assessment and any proceedings initiated pursuant to § 
63.2-1500 et seq. 

 

Any order issued pursuant to § 16.1-241.3 is considered a final order and subject to 
appeal. The fact that an order was entered pursuant to § 16.1-241.3 is not admissible 
as evidence in any criminal, civil or administrative proceeding other than a proceeding 
to enforce the order. 

https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-241.3/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-241.3/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1500/
https://law.lis.virginia.gov/vacode/title63.2/chapter15/section63.2-1500/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-241.3/
https://law.lis.virginia.gov/vacode/title16.1/chapter11/section16.1-241.3/
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